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PREFACE. 


An  Act  of  Parliament  is  intended  to  be  an  explicit  state- 
ment of  the  law  respecting  the  matter  with  which  it  deals,  in- 
cluding the  principles  upon  which  the  Act  is  based  and  the 
method  of  their  application  to  the  occasions  that  may  arise. 
Theoretically,  when  reason  for  inquiry  arises  with  regard  to 
the  law  on  any  subject,  it  should  be  possible  to  turn  to  the 
Act  dealing  with  that  subject  and  find  an  exposition  in  clear 
language  of  how  the  legislature  intended  to  deal  with  the  point 
involved.  Unfortunately,  Statutes  rarely  comply  with  the 
theoretical  standard — and  when  disputes  arise  upon  the  mean- 
ing of  any  word  or  phrase,  or  the  application  of  any  principle, 
the  controversy  can  only  be  settled  by  taking  the  case  before  a 
judge  whose  ruling  constitutes  the  law  unless  and  until  it  is 
finally  referred  to  our  highest  court  of  appeal,  the  tribunal  of 
the  House  of  Lords. 

It  follows,  therefore,  that  no  one,  however  great  his  legal 
ability,  can  definitely  say  what  is  the  meaning  of  any  word  01 
phrase,  or  the  application  of  any  principle  of  an  Act,  if  the 
point  has  not  been  already  decided  judicially  or  something  so 
near  it  that  the  difference  is  beyond  fear  of  disputation.  A 
legal  opinion  is  but  an  opinion  of  what  a  judge  would  rule  if 
the  circumstances  were  put  before  him  in  an  action  at  law.  A 
judge  must,  however,  employ  a  method  of  deduction  to  arrive  at 
his  decision,  and  it  is  only  by  similar  methods  of  deduction 
that  others  can  arrive  at  the  probable  interpretation  where  there 
are  obscurities.  The  authors  of  this  little  book,  the  one  as  the 
Editor  of  "  The  British  Journal  of  Photography,"  and  the  other 
as  the  Honorary  Secretary  of  the  Professional  Photographers' 
Association  during  the  past  four  years,  have  been  consulted 
perhaps  more  often  about  matters  of  photographic  copyright 
than  any  other  two  persons  in  the  kingdom,  and  it  is  their 
deductions  with  regard  to  the  new  Copyright  Act  that  are 
embodied  in  the  following  pages. 
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THE  PROTECTION  OF 
COPYRIGHT 

will  be  of  more  value  to  you  if  you  have 
first-class  photographs  to  offer. 

But  no  photograph  of  any  object  reflecting 
colour  can  be  first  class  unless  it  is 
taken  on  a  colour-sensitive  plate  with  a 
suitably  adjusted  colour  filter.  No 
matter  how  good  the  camera,  or  lens,  or 
how  carefully  arranged  or  exceptional 
the  subject  is,  it  must  be  photographed 
with  a  WRATTEN  PANCHRO- 
MATIC PLATE  and  «K"  filter 
if  the  result  is  to  be  first  class. 

Purchasers  do  not  want  a  false  photo- 
graph ;  if  they  do  not  already  appreciate 
the  superiority  of  correct  colour  render- 
ing you  have  an  additional  selling 
argument  in  pointing  out  this  superiority. 

Or  if  you  are  a  reproducer  by  photo- 
graphy for  ordinary  photographic  printing 
or  any  photo-mechanical  process,  then 
Wratten  Process,  Process  Panchromatic, 
and  Panchromatic  plates  are  especially 
made  for  the  purpose. 

Write   for   "Real    Orthochromatism "  to 

WRATTEN    &  WAINWRIGHT,   Ltd., 
CROYDON. 

Oldest   established    plate    makers    in    the   World. 


CHAPTER  I. 
THE    NEW    ACT    IN    A    NUTSHELL. 

1"  1.  Present  Copyright  Law  in  Brief.— Copyright  in 
photographs  lasts  for  50  years  from  making  the  negative. 
(New  Law.) 

The  author  of  the  photograph  is  the  person  who  was  the 
owner  of  the  negative  at  the  time  when  such  negative  was 
made.  (New  Law.) 

The  copyright  in  a  photograph  first  belongs  to  the  author, 
unless  made  to  the  order  of  some  other  person  for  a  valuable 
consideration.  If  so  made,  the  copyright  belongs  to  the  person 
giving  the  order.  (As  Old  Law.) 

Any  assignment  of  copyright  or  licence  shall  be  in  writing. 
(As  Old  Law.) 

Infringement  of  copyright  consists  :  — In  producing  or  repro- 
ducing a  work,  or  any  part  of  it,  in  any  form.  It  is  equally 
infringement  to  sell,  hire,  or  exhibit  infringing  copies  by  way  of 
trade  or  so  as  to  prejudice  the  owner  of  the  copyright;  or 
import  them  for  sale  or  hire.  (Practically  as  Old  Law.) 

An  inf ringer  is  exempted  from  liability  to  pay  damages,  etc., 
if,  in  defending  any  action,  he  proves  that  he  was  not  aware 
that  there  was  copyright  in  the  infringed  work  and  had  no 
reasonable  ground  for  suspecting  the  fact.  (New  Law.) 

Photographers  can  obtain  civil  remedies  (damages,  injunc- 
tions, etc.)  for  infringement  of  copyright:  or,  where  infringe- 
ment is  shown  to  have  been  done  knowingly,  summary  remedies 
(fines  and  imprisonment)  against  the  infringer.  (New 
Law.) 

Infringing  copies  may  be  prevented  from  importation  into 
the  United  Kingdom  by  notice  to  the  Customs  Commissioners. 
(New  Law.) 
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Existing  copyright  photographs  (made  before  July  1,  1912) 
obtain  copyright  as  defined  by  the  1911  Act.  Its  term  is  that 
(50  years)  provided  by  the  1911  Act,  reckoning  from  the  date  of 
first  production. 

Under  "Photographs"  are  included  photo-lithographs  and 
all  prints  made  by  any  process  analogous  to  photography. 

No  registration  or  other  formality  is  necessary  to  enable  the 
owner  of  a  copyright  to  take  proceedings  against  an  infringer. 
(New  Law.) 


CHAPTER  II. 
NATURE    AND    DURATION    OF    COPYRIGHT. 

f  2.  What  is  Copyright  ?— The  1911  Act  defines  copyright 
as :  — 

"  The  sole  right  to  produce,  or  reproduce,  the  work,  or 
any  substantial  part  thereof,  in  any  material  form  what- 
soever  if  the  work  is  unpublished,  to 

publish  the  work  or  any  substantial  part  thereof." 
This  definition  is  drawn  up  to  apply  not  only  to  pictorial 
or  graphic  productions  but  to  literary,  dramatic,  and  musical 
works,  but  in  quoting  the  Act  throughout  this  work  we  have 
omitted  the  words  referring  specifically  to  other  productions 
than  photographs  except  where  the  point  being  dealt  with 
requires  their  inclusion. 

The  definition  is  an  exceedingly  wide  one.  It  must  be  held 
to  mean  that  a  photograph  may  not  be  reproduced  by  photo- 
graphy, by  painting  or  drawing,  or  by  any  means  which  result 
in  the  photograph,  or  any  part  of  it,  being  reproduced  in  the 
same  or  any  different  form.  Any  such  reproduction  constitutes 
an  infringement  of  the  copyright.  The  reproduction  may  be 
in  a  different  style  and  of  a  different  size.  For  example,  a 
photograph  may  not  be  reproduced  as  a  line  sketch,  nor  as  an 
oil  or  water-colour  painting,  nor  as  a  plaster-relief :  all  these 
are  equally  infringements  of  the  sole  right  which  the  Act 
gives  to  the  owner  of  the  copyright. 

T  3.  Copyright  Indestructible.— Under  the  Act  of  1862 
when  a  painting  or  drawing  or  the  negative  of  a  photograph 
was  sold  for  the  first  time,  unless  an  agreement  was  entered 
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into  at  the  time  of  sale  between  the  vendor  and  vendee  as  to 
whom  the  copyright  should  belong,  the  copyright  expired. 
Under  the  present  Act  there  seems  no  way  in  which  a  copyright 
may  end  or  can  be  destroyed  except  by  the  effluxion  of  time. 
It  is  important  to  remember  this,  especially  with  regard  to 
Sect.  8,  which  provides  that  if  the  defendant,  in  proceedings 
for  infringement,  alleges  in  his  defence  that  he  was  not  aware 
of  the  existence  of  copyright  in  the  work  and  proves  he  was 
not  aware  and  had  no  reasonable  ground  of  suspicion  that 
copyright  subsisted,  the  plaintiff  has  but  a  limited  remedy. 
(See  t  39.) 

1"  4.  Common  Law  Rights.— The  author  of  an  unpublished 
work  has  hitherto  possessed  a  right  at  Common  Law  to  the 
first  publication  of  his  work.  This  right  existed  and  was  recog- 
nised long  before  there  was  copyright  law,  and  it  has  been 
frequently  put  into  force  in  cases  where,  from  neglect  to 
register,  action  could  not  be  taken  under  copyright  law,  for 
example,  in  the  case  of  Pollard  v.  Photographic  Co.  (See 
H  46.)  The  Act  of  1911  abolishes  this  Common  Law  right,  but 
since  no  registration  or  other  formality  is  necessary  to  establish 
the  right  of  action,  copyright  law  now  provides  a  superior 
remedy  for  infringement  and  one  which  is  applicable  to  every 
case  that  could  occur  under  the  relegated  system. 

1  5.  Photography  and  Fine  Art.— Except  in  the  two 
specific  particulars — the  duration  of  copyright  and  the  defini- 
tion of  the  "  author  "  of  a  photograph — photography  is  classed, 
in  the  1911  Act,  with  painting  and  drawing.  Any  benefit 
granted  by  the  Act  to  an  artistic  work  is  thereby  conferred  upon 
a  photograph.  This  is  shown  by  Sect.  35  of  the  Act,  which 
defines  "  artistic  work  "  as  including  "  works  of  painting,  draw- 
ing, sculpture,  and  artistic  craftsmanship,  and  architectural 
works  of  art  and  engravings  and  photographs." 

^  6.  Where  Copyright  is  Obtainable  under  the  1911 
Act. — With  the  exception  of  certain  provisions  restricting  the 
operation  of  the  Act  to  the  United  Kingdom,  the  Act  applies 
throughout  his  Majesty's  dominions,  but  in  the  case  of  self- 
governing  dominions  (Canada,  Australia,  New  Zealand,  South 
Africa,  and  Newfoundland),  it  does  not  become  law  until 
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declared  by  the  Legislature  of  that  dominion  to  be  in  force 
there.  In  being  thus  adopted  by  the  Legislature  of  a  self- 
governing  dominion  modifications  or  additions  may  be  made 
exclusively  as  regards  procedure  and  remedies,  or  of  a  kind 
to  adapt  the  Act  to  the  special  circumstances  of  the  dominion. 
It  is  obviously  the  intention  of  the  Act  that,  on  any  self- 
governing  dominions  adopting  the  Act,  with  the  qualifications 
mentioned  above,  persons  everywhere  entitled  to  the  benefits 
described  in  the  Act  shall  enjoy  those  benefits  throughout  the 
dominion  in  question. 

f  7.  Registration    and    Other    Obligations.— The    Act 

prescribes  no  obligations  whatever  on  the  owner  of  a  copyright. 
Under  the  Act  of  1862  he  had  to  register  his  copyright  at 
trouble  and  expense  before  he  could  do  anything  to  protect 
it.  Registration  is  abolished.  Neither  is  he  obliged  to  mark 
his  photograph  copyright  or  to  put  any  identifying  mark  on 
it,  nor  was  this  required  under  the  old  Act.  In  bringing  any 
action  for  infringement  of  copyright  the  plaintiff  is  assumed 
to  be  the  owner  of  the  copyright,  and  the  onus  of  proving 
he  is  not  is  placed  upon  the  defendant.  (See  If  38.) 

There  is  no  special  provision  against  a  photographer  marking 
a  photograph  copyright  which  is  not,  or  in  such  a  way  as 
to  suggest  that  he  is  the  owner  of  the  copyright  when  he  is  not. 
Such  actions  are,  however,  undoubtedly  unlawful. 

f  8.  Duration    of   Copyright  in    Photographs.— Section 

21  of  the  Act  provides  that  the  duration  of  copyright  in 
photographs  shall  be  50  years  from  the  making  of  the  original 
negative  from  which  the  photograph  was  directly,  or  indirectly, 
derived.  The  time  would  probably  be  held  to  date  from  the 
earliest  period  at  which  it  was  possible  to  take  a  print  from 
the  negative,  viz.,  the  development  and  fixation  of  the  plate; 
although  subsequent  work  to  the  negative  may  have  been  neces- 
sary to  prepare  it  for  producing  prints  for  issue.  The  date  of 
the  exposure  of  the  plate  might,  of  course,  be  much  earlier 
than  its  development,  etc.,  and  if  the  date  of  the  development 
oould  not  be  proved  to  be  appreciably  latej  than  the  exposure, 
the  date  of  exposure  would  probably  be  held  to  be  that  from 
which  the  copyright  came  into  effect. 


12 

f  9.  Duration     of     Copyright    in    Non=Photographic 

WorRs.— With  the  exceptions  of  photographs  and  mechanical 
music  rolls  and  records  the  duration  of  copyright  in  all  works 
the  subject  of  copyright  is  made  the  life  of  the  author  and 
50  years  after  his  death.  It  is  important  for  photographers  to 
bear  this  in  mind  in  reference  to  pictures,  etc.,  they  may  be 
asked  to  copy. 

f  10.  Effect  of  1911  Act  on  Duration  of  Copyrights 
Created  under  1862  Act.— From  the  common  duration  of 
copyright  in  every  work  (the  subject  of  copyright)  of  at  least 
50  years  every  work  produced  after  July  1,  1912,  must  have 
a  copyright  subsisting.  Therefore,  with  regard  to  any  such 
work  (including  photographs)  it  is  impossible  to  plead  ignorance 
as  to  its  being  copyright. 

With  regard  to  works  (including  photographs)  produced  on 
or  before  June  30,  1912,  which  are  then  copyright  the  Act 
exchanges  their  duration  of  copyright  for  a  period  equal  to 
that  if  the  present  Act  had  been  in  force  at  the  time  they 
were  produced.  It  is  important,  therefore,  to  notice  how  this 
alteration  affects  different  classes  of  artistic  work. 

In  photographs  which  had  copyright  on  July  1,  1912,  the 
Act  exchanges  copyright  according  to  the  conditions  of  the  new 
Act  as  though  that  Act  had  been  the  Act  in  force  at  the  time 
of  their  production.  The  term  of  duration  for  a  photograph, 
for  instance,  will  be  50  years  from  the  making  of  the  negative, 
and  no  longer  a  term  dependent  upon  the  life  of  the  author. 
If  there  should  be  any  instances  where  the  ownership  of  the 
copyright  under  the  conditions  of  the  new.  Act  would  differ 
from  that  under  the  old  Act  the  ownership  would  be  deter- 
mined by  the  old  Act,  as  the  Act  is  not  retrospective  in  this 
respect. 

Engravings  have  the  period  extended  from  the  definite  term 
of  28  years  to  the  life  of  the  engraver  and  50  years  after  his 
death.  Therefore,  every  engraving  the  plate  of  which  was 
made  after  June  30,  1884,  is  copyright.  The  date  is  printed 
on  an  engraving,  and  it  is,  therefore,  protected  for  at  least 
50  years  from  its  date  of  production,  when  that  date  is  1884 
or  later.  Paintings  and  drawings  have  the  period  extended  from 
seven  years  after  the  author's  death  to  50  years  after  the 
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author's  death.  Therefore,  if  the  author  died  previous  to 
July  1,  1905,  the  copyright  expired,  and  there  is  no  copyright 
in  the  painting  or  drawing.  If  he  died  between  June  30,  1905, 
and  1912,  there  are  at  least  43  years  copyright  to  run  in  the 
work  from  July  1,  1912.  Photographs  have  the  period  extended 
from  life  of  author  and  7  years  after  to  a  definite  term  of 
50  years.  Therefore,  if  the  author  of  a  photograph  died  pre- 
vious to  July  1,  1905,  there  is  no  copyright  existing.  If  the 
negative  was  made  before  July  1,  1862,  the  copyright  expired 
on  or  before  June  30,  1912,  the  author  alive  or  not,  and  if  the 
negative  was  made  between  June  30,  1862,  and  July  1,  1912, 
and  the  author  did  not  die  before  June  30,  1905,  there  is 
copyright  subsisting  in  the  photograph  for  the  part  remaining 
of  a  term  of  50  years  from  the  date  of  the  making  of  the 
negative. 

The  fact  that  a  copyright  work  (photograph  or  of  any  other 
nature)  that  was  copyright  under  the  Act  of  1862  had  not 
been  registered  does  not  affect  its  copyright  on  coming  under 
the  new  Act. 

It  must  be  borne  in  mind  that  "  author  "  of  a  photograph 
has  a  different  signification  under  the  Act  from  that  under 
the  Act  of  1862.  That  Act  did  not  define  author,  and,  with 
regard  to  photographs,  it  became  necessary  for  the  Courts  to 
do  so.  In  Nottage  v.  Jackson1  the  Master  of  the  Rolls  held 
that  the  author  of  a  photograph  was  the  person  who  actually 
superintended  the  arrangement  by  putting  the  sitter  or  members 
of  a  group  into  position,  or  selected  the  view  and  arranged  it 
in  the  camera.  Hence,  in  a  large  number  of  cases,  where  an 
operator  or  assistant  conducted  the  work,  the  proprietor  of  the 
business  not  being  present  at  the  time,  it  is  the  life  of  the 
operator,  being  the  author,  that  determined  the  duration  of 
copyright  in  the  photograph.  It  will  obviously  be  a  very  diffi- 
cult thing  sometimes  to  trace  the  author  or  to  discover  if  he 
is  dead,  and  if  so,  when  he  died.  If  any  question  should  arise 
as  to  the  existence  of  the  copyright  on  the  new  Act  coming  into 
force  it  will  be  necessary  to  prove  that  the  author  was  alive 
on  July  1,  1905. 

1  "The  British  Journal  of  Photography,"  May  11,  p.  269;  July  6,  p.  392;  July  13, 
p.  399  ;  July  20,  p.  412  ;  July  27,  p.  436 ;  August  10,  p.  458  ;  and  August  31,  p.  5Q3, 
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f  11.  The  Photographer's  Rights  in  Using  his  Copy- 
right Photographs.— Can  a  photographer  sell,  publish,  or 
display  prints  from  negatives  he  may  take  of  persons  or  places 
in  which  he  owns  the  copyright  ? 

It  seems  hardly  necessary  to  put  this  question,  since  Sect.  1 
of  the  Act  clearly  states  that  he  has  the  sole  right  in  such 
representations  of  a  scene  or  object.  If  there  is  any  restriction 
it  falls  under  Common  Law  without  reference  to  copyright.  A 
photograph  of  Alderman  Jones,  J.P.,  obtained  in  the  street 
of  Blankton,  without  his  knowledge,  is  the  photographer's  to 
use  as  he  pleases,  and  Alderman  Jones  cannot  prevent  him  so 
long  as  the  display  or  use  of  the  photograph  does  not  trans- 
gress the  law  of  libel,  by  exposing  the  subject,  for  example,  to 
such  notice  or  ridicule  as  may  prejudice  his  commercial,  social, 
or  official  position. 

Similarly,  one  may  photograph  the  residence  of  Alderman 
Jones,  and  he  cannot  prevent  the  use  of  the  view  as  a  postcard, 
though  he  may  put  forward  the  existence  of  the  postcard  as 
proof  that  on  a  certain  occasion  the  photographer  trespassed  on 
his  estate.  It  is  questionable  if  he  could  make  much  of  such 
a  case,  but  the  general  position  remains  unchallenged,  namely, 
that,  so  far  as  copyright  is  concerned  the  photographer  has  the 
right  to  photograph  any  thing  "  photographable "  (with  the 
exception  of  a  work  that  is  itself  copyright)  and  to  sell  or 
exhibit  his  copies. 

So  far  as  the  decisions  in  the  English  Courts  have  gone  it  has 
been  held  that  a  person  has  no  copyright  in  his  or  her  own 
face,  and  where  a  photograph  of  it  is  obtained  surreptitiously 
no  action  can  be  taken,  on  grounds  of  copyright,  to  prevent 
the  use  or  publication  of  such  photographs. 

A  recent  case2  bears  on  this  question.  Miss  Gertie  Millar, 
of  the  Gaiety  Theatre,  took  action  to  recover  damages  from 
a  postcard  publisher  by  whom  portraits  of  her  had  been  issued 
representing  her  in  certain  alleged  objectionable  costumes  which 
she  had  not  actually  assumed.  The  publishers  owned  the  copy- 
right in  a  photograph  of  Miss  Millar,  and  they  had  fixed 
the  head  on  to  other  bodies,  showing  her  attired  in  a  nightdress 
and,  in  another  instance,  crawling  out  of  an  egg-shell.  The 
proceedings  taken  by  Miss  Millar  were  in  respect  of  defamation, 
and  a  jury  gave  a  verdict  for  the  defendants. 

f  "  The  British  Journal  of  Photography,"  Febriiary  8, 1907,  p.  108. 
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CHAPTER  III. 
OWNER    AND    OWNERSHIP    OF    COPYRIGHT. 

«tf  12.  Ownership   at  Creation   of   Copyright.— The  two 

sections  of  the  Act  which  provide  as  to  ownership  of  the  copy- 
right (in  photographs)  are  5  and  21.    They  are  as  follows  : — 

Sect.  5. — (1)  Subject  to  the  provisions  of  this  Act,  the  author 
of  a  work  shall  be  the  first  owner  of  the  copyright  therein : 
Provided  that — 

(a)  where,  in  the  case  of  an  engraving,  photograph,  or 
portrait,  the  plate  or  other  original  was  ordered  by  some 
other  person  and  was  made  for  valuable  consideration  in 
pursuance  of  that  order,  then,  in  the  absence  of  any  agree- 
ment to  the  contrary,  the  person  by  whom  such  plate  or 
other  original  was  ordered  shall  be  the  first  owner  of  the 
copyright;  and 

(&)  where  the  author  was  in  the  employment  of  some 
other  person  under  a  contract  of  service  or  apprenticeship 
and  the  work  was  made  in  the  course  of  his  employment 
by  that  person,  the  person  by  whom  the  author  was  em- 
ployed shall,  in  the  absence  of  any  agreement  to  the  con- 
trary, be  the  first  owner  of  the  copyright. 
Sect.  21. — The  person  who  was  the  owner  of  the  negative  at 
the  time  when  such  negative  was  made  shall  be  deemed  to  be 
the  author  of  the  work.     The  "  author"  is  not  necessarily  the 
taker  of  the  photograph. 

Throughout  the  Act  in  reference  to  works  other  than  photo- 
graphs and  musical  rolls  and  records,  the  word  "  author  "  is 
used  in  its  general  sense,  the  creator  of  the  work,  but  with 
regard  to  photographs  Sect.  21  states  that  the  owner  of  the 
negative  at  the  time  it  was  made  shall  be  Deemed  to  be  tlie 
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author.  This  is  clearly  inconsistent  with  the  sense  in  which 
11  the  author  "  is  used  in  Sect.  5  (6).  It  must  be  taken,  there- 
fore, that  "  the  author  "  as  regards  Sect.  5  (6)  is  the  actual 
creator  of  the  work.  This  reading  does  not  affect  the  evident 
intention  of  the  definition  in  Sect.  21,  since  the  object  of  Sect.  5 
(6)  is  to  provide  that  the  person  who  from  the  circumstances 
is  the  first  owner  of  the  negative  shall  also  be  the  first  owner 
of  the  copyright. 

It  is  necessary  to  point  out  this  inconsistency,  but  no  difficulty 
seems  likely  to  arise  from  it.  (See  also  IT  10.) 

1"  13.  The  Author  as  First  Owner  of  Copyright.— If 
an  individual  takes  a  photograph  on  his  own  initiative  and 
for  his  own  use  he  is  the  first  owner  of  the  copyright.  In  this 
case  the  actual  author  is  also  the  original  owner  of  the  negative. 

^  14.  Copyright  in  Photographs  taken  by  an  Em- 
ployee.—The  copyright  in  photographs  taken  by  operators  or 
assistants  in  the  ordinary  course  of  their  employment  belongs, 
as  far  as  the  employee  is  concerned,  to  his  employer,  who  would 
also  be  the  owner  of  the  negative,  and  reading  Sect.  5  (b)  literally 
the  employer  is  the  first  owner  of  the  copyright.  The  employer 
certainly  would  be  the  first  owner  if  the  photographs  were  taken 
for  his  own  account  and  use,  but  his  right  is  clearly  subject  to 
Sect.  5  (a),  and  in  the  everyday  case  of  a  photograph  taken  by 
an  operator  for  his  employer,  who  had  received  an  order  for  it 
in  the  ordinary  course  of  business,  the  copyright  would  doubt- 
less belong  to  the  customer.  No  other  reading  of  the  provisions 
of  the  Act  is  consistent. 

Under  the  Act  of  1862  the  employee,  from  the  fact  of  his 
employment,  was  deemed  to  have  received  valuable  considera- 
tion, and  therefore  did  not  retain  the  copyright :  the  new  Act, 
therefore,  does  not  make  any  alteration  in  the  general  principle. 

f  15.  Copyright  in  Photographs  taken  for  a  Con* 
sideration. — As  all  photographs  taken  in  the  ordinary  way  of 
business  are  made  for  a  "valuable  consideration"  the  provi- 
sions of  sub-section  a  of  Sect.  5  are  most  important.  The  sub- 
section applies  to  engravings,  photographs,  and  portraits  (to 
photographs  of  all  kinds  whether  portrait  or  otherwise).  The 
general  principle  of  the  Act  of  1862  is  retained.  Under  that 
Act  if  the  negative  was  made  for  some  other  person  for  a  good 
or  valuable  consideration,  in  the  absence  of  agreement  to  the 
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contrary  the  copyright  belonged  to  the  person  for  whom  it  was 
made.  The  use  of  the  words  "  plate  or  other  original  "  instead 
of  "  negative  "  makes  no  alteration  in  sense.  The  new  features 
are  the  introduction  of  the  condition  of  the  original  being 
"  ordered  "  (see  IT  17)  and  the  omission  of  mention  of  "  good  " 
consideration  as  apart  from  "  valuable"  consideration.  With 
regard  to  ordinary  business  transactions  where  the  customer 
orders  photographs  which  are  to  be  charged  for  the  conditions 
of  the  sub-section  directly  apply,  and  the  copyright  belongs  to 
the  customer. 

f  16.  What  is  Valuable  Consideration  ?— The  simplest 
form  of  valuable  consideration  is,  of  course,  the  payment  of 
money.  But  the  actual  payment  is  not  necessary  to  constitute 
valuable  consideration.  (See  "  Ownership  of  copyright  in 
photographs  not  paid  for,"  IF  18.)  Apart  from  a  money  con- 
sideration, payment  in  any  material  form  would  be  valuable 
consideration,  and  it  is  possible  that  the  conferring  of  some 
right  or  privilege  might  also  be  held  to  constitute  valuable 
consideration.  Under  the  Act  of  1862  it  was  argued  that  the 
granting  of  permission  by  the  sitter  to  the  photographer  to  sell 
copies  of  the  photographs  was  a  valuable  consideration,  and 
the  judgments  on  this  point  were  at  variance.  In  Melville  v. 
"Mirror  of  Life"3  it  was  held  that  where  the  agreement  is 
that  the  photographer  may  sell  copies  of  a  portrait  of  a  sitter 
taken  by  him  without  payment  to  him  by  the  sitter,  the  portrait 
is  made  for  a  "good  and  valuable  consideration."  In  Ellis  v. 
Marshall  4  it  was  argued  in  defence  of  an  action  for  infringe- 
ment that  the  permission  given  by  Miss  Mary  Moore  to  Mr. 
Ellis  to  publish  the  photograph  taken  of  her  was  a  valuable 
consideration.  The  judge  held  it  was  not.  The  decision  on 
this  point  in  Ellis  v.  Marshall  has  been  considered  the  ruling 
one,  and  it  has  not  been  assailed. 

Another  case  which  bears  upon  the  question  of  consideration 
is  Stackemann  v.  Paton,5  wherein  it  was  held  that  when  a 
photographer  took  photographs  by  permission  of  some  other 
person  and  with  the  purpose  of  selling  the  prints  to  that  person 
there  was  a  good  consideration,  although  there  had  been  no 

3  "  The  British  Journal  of  Photography,"  1895. 

*  "The  British  Journal  of  Photography,"  July  19,  1895,  p.  449. 

*  "  The  British  Journal  of  Photography,"  May  4,  1906,  p.  343. 
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agreement  either  as  to  the  consideration  or  that  any  prints 
should  be  purchased.  This  condition  applies  to  many  cases  in 
ordinary  business,  such  as  when  football  or  cricket  groups  are 
taken  "  on  spec  "  with  the  intention  of  selling  copies  to  those 
included  and  their  friends,  and  not  primarily  for  the  photo- 
grapher's own  use  by  publication  or  otherwise.  The  case  is 
referred  to  here  on  account  of  its  importance,  but  it  is  open 
to  doubt  whether  the  decision  can  stand  under  the  new  Act 
since  the  Act  does  not  recognise  "  good  "  consideration,  and 
there  is  also  the  condition  that  the  photograph  "  was  ordered," 
which  in  this  case  was  certainly  not  complied  with.  However, 
for  safety's  sake,  it  is  well  to  be  aware  of  the  risk  in  indefinite 
enterprises  of  a  similar  nature. 

The  plaintiff,  Mr.  Stackemann,  trading  as  the  Photographic 
Tourists'  Association,  was  in  the  habit  of  making  photographs 
of  boys'  and  girls'  schools  in  various  parts  of  t£ie  country.  His 
method  was  to  cause  his  traveller  to  pay  a  visit  to  the  school, 
requesting  permission  to  take  a  series  of  photographs  solely  at 
the  firm's  risk,  and  submit  proofs.  On  permission  being  given, 
the  photographer  attended  and  obtained  a  series  of  interior 
and  exterior  views,  from  the  negatives  of  which  proofs  were 
submitted  and  copies  supplied  to  the  order  of  the  proprietor  of 
the  school.  The  Photographic  Tourists'  Association  also 
printed  and  supplied  prospectuses  containing  reproductions  of 
the  photographs,  and  they  relied  for  one  source  of  their  profits 
on  the  sale  of  such  prospectuses.  The  two  photographs  which 
led  to  the  action  were  each  taken  in  this  way.  They  subse- 
quently appeared  in  advertisements  of  the  respective  schools 
published  in  "  Paton's  List  of  Schools,  1905,"  the  proprietors 
of  the  schools  having  sent  to  the  publishers  photographs  taken 
by  the  plaintiff,  from  which  they  (the  publishers)  had  made 
half-tone  blocks  which  were  printed  in  the  list.  The  point  at 
issue  in  the  case  was  whether  the  plaintiff  had,  or  had  not, 
received  a  good  or  valuable  consideration  for  taking  the  photo- 
graphs. No  monetary  consideration  was  made  to  the  photo- 
grapher for  the  taking  of  the  photographs  in  the  first  instance, 
and  therefore,  according  to  all  precedents  in  the  courts,  the 
copyrights  in  the  photographs  were  the  photographer's.  In  the 
opinion  of  Mr.  Justice  Farwell,  however,  the  act  of  admitting 
the  photographer  to  the  school  and  permitting  him  to  take 


photographs  on  the  chance  of  selling  them  to  the  proprietors 
was  "  a  gocd  consideration."  He  held  that  the  fact  of  the 
photographs  being  made  without  any  obligation  to  purchase 
did  not  affect  this  view  of  the  case.  Such  a  provision  might  be 
introduced  into  any  contract,  and  he  was  not  able  to  believe 
that  it  was  the  intention  of  the  parties  that  the  plaintiff  should 
be  allowed  to  sell  copies  of  these  photographs  to  the  public. 
Mr.  Justice  Farwell  thought  that  the  case  was  not  on  all  fours 
with  Ellis  and  Marshall,  where  it  was  held  that  the  sitting 
given  by  Miss  Mary  Moore  to  Mr.  Ellis  at  his  invitation  was 
not  for  a  valuable  consideration,  and  where  it  was  the  intention 
of  both  parties  that  the  photographer  should  have  the  copy- 
right. It  was  held  that  the  concession  to  Mr.  Stackemann  was 
a  "good"  consideration,  and  a  judgment  was  given  for  the 
defendant. 

1  17.  What  is  the  Meaning  of  "Wa»  Ordered"?— 
The  expression  "was  ordered"  would  seem  to  have  only  one 
definite  signification,  but  cases  may  arise  where  there  is  doubt 
as  to  whether  there  was  an  order  within  the  legal  construction 
to  be  put  upon  the  term.  Thus,  if  a  photographer  were  to 
invite  someone  to  give  him  a  sitting  with  the  sole  object  of 
selling  copies  of  the  photograph  to  the  sitter,  the  sitter's 
intention  being  to  order  some  of  the  photographs  if  he  liked 
them,  there  would  be  no  contract  with  regard  to  the  actual 
photographs,  but  it  is  quite  conceivable  it  might  be  held  with 
regard  to  the  copyright  that  there  was  an  implied  or  conditional 
order.  The  case  of  Stackemann  v.  Paton  is  interesting  in  this 
connection,  as  although  the  judge  discussed  the  point  and  de- 
cided the  case  on  whether  or  not  there  was  good  or  valuable 
consideration,  before  doing  so  he  must  have  decided  in  his  mind 
that  the  photographs  were  taken  by  the  photographer  for  or 
on  behalf  of  some  other  person,  a  condition  that  must  have 
been  complied  with  in  addition  to  the  valuable  consideration 
in  order  to  divest  the  author  of  the  copyright. 

Instances  will  occur  to  every  photographer  in  business  of 
cases  where  it  would  be  very  difficult  to  determine  whether 
there  was  an  "  order,"  although  the  photographer  could  un- 
doubtedly recover  his  charge  for  the  photographs,  and  with 
regard  to  these  cases  which  lie  on  the  border  line  it  is  impos- 
sible to  say  how  they  would  be  decided  by  the  judges. 
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f  18.  Ownership  of  Copyright  in  Photographs  Not 
Paid  For.— A  most  important  point  arises  in  cases  where  the 
photographer  has  actually  received  no  consideration  because 
he  has  not  been  able  to  obtain  payment  of  his  account ;  also 
when  sitters  retain  proofs,  decline  to  pay  for  them,  usually  on 
the  ground  that  they  are  unsatisfactory,  and  then  have  them 
copied  elsewhere. 

The  judgment  given  under  the  Act  of  1862  in  the  Court  of 
Appeal  in  the  case  of  Boucas  v.  Cooke  6  has  hitherto  been 
taken  as  decisive,  and  there  is  nothing  in  the  new  Act  to  suggest 
that  it  would  not  apply  in  the  administration  of  it  also. 

Cooke,  a  boy  preacher,  called  at  Boucas' s  studio  and  arranged 
for  a  photograph  to  be  taken,  the  intention  being  for  actual 
prints  from  the  negative  to  be  inserted  in  some  pamphlets. 
Boucas  was  to  have  the  negative,  but  in  the  event  of  a  suffi- 
ciently large  order  being  given  (several  thousand)  he  was  to 
transfer  it  to  Cooke.  Certain  copies  were  supplied  to  Cooke, 
but  owing  to  a  dispute  about  price  the  arrangement  for  the 
quantity  fell  through.  Boucas  then  registered  the  copyright 
as  his  own.  Afterwards  Cooke  arranged  with  a  printer  to 
supply  20,000  half-tone  copies  of  the  photograph,  and  the 
printer  registered  the  copyright  in  his  half-tone  block  of  the 
photograph  in  his  own  name.  Boucas  took  action  for  infringe- 
ment of  his  copyright,  and  obtained  judgment  in  his  favour ; 
but,  on  the  defendant's  appealing,  the  Court  of  Appeal  reversed 
the  previous  judgment  of  Mr.  Justice  Ridley.  The  Court  of 
Appeal  held  that  the  question  at  issue  was  whether  the  portrait 
had  been  taken  for,  or  on  behalf  of,  the  sitter  for  a  good  or 
valuable  consideration.  Upon  that  question  the  evidence  was 
all  one  way.  A  person  came  to  the  shop  and  asked  to  have  his 
photograph  taken.  Obviously  there  was  an  implied  promise  to 
pay  for  it,  upon  which  the  photographer  could  sue  the  sitter. 
Obviously,  therefore,  there  was  a  good  and  valuable  considera- 
tion. The  evidence  showed  that  the  plaintiff,  Boucas,  always 
intended  to  charge  for  the  photograph,  and  the  defendant, 
Cooke,  said  he  understood  that  he  was  to  pay  for  it. 

According  to  this  judgment  it  is  clear  that  although  nothing 

Vlrlhe,?riti3h  Journal  of  Photography,"  Deo.  12.,  p.  994,   Dec.  26,  p.  1023,   1902, 
and  May  15,  p.  392,  and  May  22,  p.  403,  1903. 
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may  have  been  actually  paid,  nor  any  specific  amount  agreed  to 
be  paid,  for  the  taking  of  a  photograph,  if  the  photographer  is 
in  a  position  to  sue  for  payment  for  the  taking  the  copyright 
does  not  rest  with  him. 

The  photographer  may  apply  in  his  own  mind  a  useful  test 
to  decide  whether  or  not  he  is  receiving  "  valuable  considera- 
tion." If  he  is  in  the  position  to  demand  from  the  person,  with 
whom  he  has  relations  as  regards  taking  the  photographs,  re- 
muneration, either  in  money  or  other  material  form,  then  un- 
doubtedly he  is  receiving  valuable  consideration. 

f  19.  Ownership  of  Copyright  in  Photographs  taken 
at  a  "Free  Sitting."— As  already  made  clear,  the  rights  of 
the  photographer  are  very  different  from  those  obtained  under 
ordinary  conditions.  When  he  received  no  valuable  considera- 
tion for  taking  the  photograph,  Sect.  5  of  the  1911  Act  then 
vests  the  copyright  in  him. 

The  question  of  what  is  valuable  consideration  has  already 
been  dealt  with.  In  the  case  of  a  photographer  inviting  a  sitter 
to  come  to  his  studio  to  be  photographed,  or  obtaining  the 
sitter's  consent  to  be  photographed  in  his  (the  sitter's)  own 
home,  there  is  no  question  of  valuable  consideration.  At  such 
"free  sittings"  the  photographer  makes  the  negative  without 
charge,  and  in  many  cases  presents  the  sitter  with  a  print. 
Thus  he  becomes  the  owner  of  the  copyright. 

Where  it  is  perfectly  clear  that  no  order  has  been  given  to, 
and  no  valuable  consideration  is  received  by,  the  photographer 
in  respect  of  his  work  it  follows  that  no  assignment  of  copy- 
right to  him  by  the  sitter  is  called  for,  but  photographers  often 
offer  a  reduced  price  or  special  terms  to  professionals,  etc.,  at 
the  same  time  seeking  to  retain  the  copyright  in  the  photographs. 
The  fact  that  a  concession  of  this  kind  is  made  does  not  alter 
the  legal  position.  If  the  photographs  are  made  in  the  ordinary 
way  of  business  and  for  a  valuable  consideration,  even  although 
that  may  be  much  less  than  that  usually  asked,  the  copyright 
belongs  to  the  sitter,  and  the  photographer  can  only  acquire  it 
by  an  agreement  made  at  the  time  or  an  agreement  made  subse- 
quently. In  some  studios  it  is  the  condition  to  give  reduced 
terms  conditionally  upon  there  being  such  an  agreement.  The 
agreement  should  state  the  consideration  (reduced  price,  etc.) 
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which  the  photographer  is  to  give  for  allowing  him  to  reserve 
the  copyright  to  himself,  and  it  should  be  subsequently  stamped 
with  a  6d.  agreement  stamp.  A  copyright  is  property,  and, 
legally,  a  transfer  of  property  involves  a  consideration.  A 
customer,  for  a  consideration  to  the  photographer,  acquires  the 
copyright  in  his  photograph ;  for  a  consideration,  from  the 
photographer,  which  may  be  much  less  than  that  to  the  photo- 
grapher (a  discount  from  the  usual  price,  for  instance),  he 
allows  the  photographer  to  reserve  the  copyright— practically 
he  transfers  it  to  the  photographer. 

The  following  form  is  a  specimen  of  the  kind  of  agreement 
suitable  for  the  purpose  : — 

To  Mr 

Photographer. 

In  consideration  of  your  allowing  me  a  reduction  from 
your  usual  terms  for  taking  photographs  of  me,  or  on  my 
behalf,  this  day,  I  hereby  agree  that  the  copyright  in  such 
photographs  shall  be  reserved  to  you,  and  that  I  will  not 
deal  in  any  way  with  the  photographs  to  prejudice  your 
interest  in  the  copyright. 

Dated  the  day  of  ,  191... 

Signed  ... 

Witness    . 


1"  20.  Ownership   of  Copyright  in   Photographs   from 

Surplus  Negatives. — A  very  common  question  in  photo- 
graphic portraiture  is  as  follows : — Suppose  a  photographer 
takes  a  sitter  in  several  positions  so  as  to  give  a  choice  of 
pictures,  to  whom  belongs  the  copyright  in  those  which  the 
sitter  rejects? 

A  police  court  case  7  on  this  point  occurred  within  a  couple 
of  years  of  the  1862  Act  coming  into  force.  The  magistrate 
then  ruled  that  in  the  case  of  two  negatives  made  at  a  sitting 
in  the  ordinary  way  payment  was  a  consideration  for  the  labour 
of  the  artist,  and  the  consideration  for  both  attempts,  and, 
therefore,  the  copyright  was  not  vested  in  the  photographer. 

Legal  authorities  have  declared  that  such  copyright  belongs 

?  "  The  Photographic  News,"  Oct.  14, 1864,  p.  496. 
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to  the  persoh  who  pays  for  the  portrait,  and  that  the  photo- 
grapher is  entitled  to  the  glass  only  on  which  the  portrait  is 
impressed.  This  view  is  in  accordance  with  the  provisions  of 
the  present  Act,  and  we  believe  it  is  generally  recognised  among 
photographers  that  any  use  made  of  these  extra  negatives  with- 
out the  express  permission  of  the  sitter  exposes  the  photo- 
grapher to  an  injunction  and  damages  ;  and,  having  obtained 
the  sitter's  permission  for  one  particular  purpose,  it  is  illegal 
for  the  photographer  to  use  the  negative  for  any  other.  With 
regard  to  all  rights,  the  surplus  negative  is  exactly  on  all  fours 
with  the  negative  from  which  the  sitter's  order  is  executed. 

f  21.  Ownership  of  Copyright  in  Photographs  taken 
by  Order  of  a  Second  Party.— When  the  portrait  of  a 
person,  etc.,  is  taken  by  the  order  and  at  the  expense  of  a 
second  person,  the  copyright,  of  course,  belongs  to  the  person 
so  giving  the  order.  This  is  in  accordance  with  Sect.  5  of  the 
1911  Act,  which  in  this  respect  is  on  all  fours  with  the  previous 
Act. 

A  judgment  in  the  First  Division  of  the  Court  of  Session  is 
of  interest  in  the  case  when  at  such  a  sitting  as  this  the  photo- 
grapher himself  takes  portraits  for  the  use  of  persons  other 
than  the  one  arranging  the  sitting.  The  appeal  judgment  in 
this  case  of  Crooke  v.  Scots  Pictorial  Publishing  Company  8 
maintains  the  position  that  when  a  number  of  photographs  are 
taken  of  a  person  at  one  sitting  for  a  second  party,  and  if  other 
photographs  are  taken  at  the  same  sitting  for  the  photographer 
or  some  other  person,  the  copyrights  in  these  will  not  belong 
to  the  party  arranging  the  sitting. 

^|  22.  Ownership  of  Copyright  in  Press  Photographs. 

— The  various  conditions  under  which  photographs  are  taken 
primarily  for  reproduction  in  the  Press  require  to  be  mentioned 
as  regards  the  application  of  the  above  provisions.  Press  photo- 
graphs are  variously  produced  : — 

1.  By    professional  and   amateur    photographers   "  on   their 
own." 

2.  By  professional  (and  sometimes  by  amateur)  photographers 
to  the  order  of  newspaper  proprietors  or  others. 

8  "  The  British  Journul  of  Photography,"  June  29, 1906,  pp.  502  and  510. 
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3.  By  photographers  in  the  employment  of  newspapers  or  of 
firms  or  individuals  supplying  photographs  to  the  Press. 

In  the  case  of  photographs  taken  by  a  photographer  at  his 
own  instance  (the  free-lance  press  photographer),  the  copyright 
is  clearly  the  property  of  such  photographer. 

If  the  work  is  done  to  the  order  of  a  firm,  or  individual,  and 
the  photographer  remunerated  in  some  manner  for  carrying  out 
the  order,  then  the  disposition  of  the  ownership  of  the  copy- 
right falls  within  the  scope  of  sub-sect,  (a)  mentioned  above- 
it  belongs  to  the  party  giving  the  order. 

Similarly  in  the  case  of  photographers  in  the  service  of  news- 
papers, and  of  firms  supplying  photographs  to  the  Press :  the 
copyright,  in  accordance  with  sub-sect.  (&)  clearly  belongs 
to  the  firm  or  individual  in  whose  service  the  photographer  is. 

In  regard  to  this  last  class  of  photographer,  it  may  conceiv- 
ably happen  that  while  serving  a  firm,  or  individual,  he  may 
also  take  photographs  at  his  own  instance  and,  conceivably,  at 
his  own  expense.  In  such  cases  as  these  the  question  of  owner- 
ship of  the  copyright  would  be  decided  by  the  facts  as  to  the 
degree  to  which  the  photographer  was  bound  to  do  work  only 
for  his  employer ;  in  other  words,  on  the  evidence  to  show 
whether  in  taking  any  photographs  he  was  acting  for  his  em- 
ployer, or  lawfully  taking  photographs  for  himself. 
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CHAPTER  IV. 
SELLING    AND    BUYING    COPYRIGHT. 

f  23.  Assignment  of  Copyright.— Under  the  Act  all  copy- 
right is  "  personal  or  moveable  estate  "  assignable  at  law  by 
licence  or  other  written  document. 

The  ruling  of  the  Act  as  regards  disposing  of,  or  purchasing, 
copyright  is  contained  in  Sub-sect.  2  of  Sect.  5,  and  is  as 
follows  : — 

The  owner  of  the  copyright  in  any  work  may  assign  the 
right,  either  wholly  or  partially,  and  either  generally  or 
subject  to  limitations  to  the  United  Kingdom,  or  any  self- 
governing  dominion  or  other  part  of  His  Majesty's 
dominions  to  which  this  Act  extends,  and  either  for  the 
whole  term  of  the  copyright  or  for  any  part  thereof,  and 
may  grant  any  interest  in  the  right  by  licence,  but  no  such 
assignment  or  grant  shall  be  valid  unless  it  is  in  writing 
signed  by  the  owner  of  the  right  in  respect  of  which  the 
assignment  or  grant  is  made,  or  by  his  duly  authorised 
agent. 

^  24.  Reversion  of  Copyright  to  Estate  of  First 
Author=Owner.— Before  considering  how  this  comprehensive 
description  of  the  way  in  which  copyright  may  be  subdivided, 
a  proviso  to  the  above  sub-section  must  be  briefly  mentioned. 

According  to  this  proviso  the  term  of  a  copyright  assigned 
(otherwise  than  by  will)  by  the  author  of  a  work  who  is  its  first 
owner  shall  not  confer  upon  the  person  who  purchases  the  right 
any  right  with  respect  to  copyright  in  the  work  beyond  the 
expiration  of  25  years  from  the  death  of  the  author.  If  we 
read  this  provision  correctly  it  means  that  in  the  case  of  a 
person  purchasing  the  copyright  of  a  photograph  taken  by  a 
photographer  (without  valuable  consideration)  copyright  does 
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not  necessarily  remain  with  the  buyer  for  the  full  term  of 
50  years,  or  for  the  part  of  this  period  which  remains  unex- 
pired.  It  remains  with  ^he  buyer  for  so  long  of  the  term  of 
50  years  from  the  making  of  the  negative  as  shall  remain  during 
the  author's  lifetime,  and  for  25  years  after  his  death,  and  if 
the  copyright  shall  be  still  running  25  years  after  the  author's 
death,  the  remainder  of  the  term  of  copyright  shall  devolve  on 
his  legal  representatives  as  part  of  his  personal  estate.  It  is 
further  provided  that  this  reversion  of  the  copyright  cannot  be 
assigned  in  any  other  way  than  by  the  will  of  the  author,  any 
agreement  concerning  it  being  of  no  effect. 

The  application  of  this  proviso  to  photographs,  if  so  intended 
by  the  Act,  complicates  the  question  of  the  duration  of  copy- 
right. In  certain  cases  such  application  can  have  the  effect  of 
reducing  the  term  for  which  anyone  purchasing  the  copyright 
will  continue  to  possess  the  right  to  reproduce.  In  the  case 
of  the  author-owner  dying  immediately  after  the  assignment, 
the  purchaser  obtains  the  copyright  for  only  25  years.  In  the 
case,  however,  of  an  author  surviving  the  assignment  by  a  time 
equal  to  that  which  the  copyright  has  still  to  run,  the  copyright, 
of  course,  never  reverts  to  the  original  author-owner's  estate, 
and  the  purchaser  obtains  the  full  period  of  copyright. 

The  proviso  introduces  the  term  of  the  author's  life  as  one 
factor  determining  the  duration  of  copyright  which  the  pur- 
chaser will  enjoy  (the  other  factor  being  the  time  which  has 
elapsed  between  the  date  of  the  making  of  the  negative  and 
that  of  the  assignment),  but  there  is  nothing  in  the  proviso  to 
suggest  that  the  total  term  of  copyright  in  a  photograph  is 
prolonged  by  it  for  more  than  the  statutory  50  years. 

Then,  too,  it  is  difficult  to  see  how  the  proviso  can  apply  in 
the  case  of  a  corporate  body,  which,  under  Sect.  21  of  the  Act, 
may  be  the  "  author  "  of  a  photograph.  (See  IF  12.) 

It  is  apparently  very  doubtful  if  the  proviso  was  intended  to 
apply  to  photographs.  If  it  does  so  apply  its  theoretical  effect 
is  to  depreciate  the  value  of  copyrights  created  by  a  photo- 
grapher of  advanced  years  as  regards  the  sale  of  sole  rights, 
since  in  the  ordinary  nature  of  things  such  rights  cannot  last 
much  longer  than  25  years.  In  practice  we  think  the  proviso 
is  not  likely  to  prove  a  disadvantage  in  one  case  in  a  hundred. 
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It  is  evidently  framed  with  a  view  to  the  interests  of  those 
benefiting  under  the  will  of  artists,  writers,  etc.,  in  regard  to 
whose  works  public  recognition  and  the  monetary  benefits  there- 
from often  come  years  after  their  decease.  It  is  difficult  to 
foresee  that  in  the  case  of  works  of  (usually)  such  passing  in- 
terest as  photographs  it  can  be  of  appreciable  effect. 

f  25.  Sole  Copyright   may    be   Split   Up    in  Various 

Ways.— It  will  be  seen  from  the  terms  of  Sub-Sect.  2  of 
Sect.  5  of  the  Act  that  the  sole  copyright  in  a  photograph  is 
susceptible,  as  regards  assignment  or  licence  to  use,  of  sub- 
division in  a  number  of  ways. 

The  assignment,  or  licence,  may  be  partial  in  the  sense  that 
it  may  apply  to  reproduction  for  particular  purposes,  in  par- 
ticular processes,  or  of  particular  sizes.  (See  IT  2.) 

Likewise,  it  may  be  partial  in  the  sense  that  the  right  may 
be  assigned  for  use  only  in  different  countries  to  which  the 
provisions  of  the  Act  extend.  (See  IT  6.) 

Again,  it  may  be  partial  as  regards  the  time  for  which  the 
copyright  is  granted.  (See  IF  8.) 

These  different  modes  of  sub-division  do  not  seem  to  be  appre- 
ciated by  many  photographers.  It  is  frequently  asked  if  repro- 
duction in  one  issue  of  a  periodical  deprives  the  photographer 
of  further  right  in  a  photograph.  Of  course,  it  does  nothing  of 
the  sort,  unless  a  receipt  for  the  usual  reproduction  fee  be 
innocently  signed  in  which  the  sole  right  be  ceded  to  the  pub- 
lishers of  the  journal — and  there  are  firms  who  are  not  above 
acquiring  illustrations  in  this  way  from  the  ignorant. 

As  will  be  seen  from  what  has  just  been  said,  sole  copyright 
can,  and  does,  include  a  good  deal.  The  right  to  reproduce 
the  photograph  in  a  periodical  is  only  a  very  small  part  of  the 
sole  right.  The  same  photograph  may  be  disposed  of,  for 
example,  to  postcard  publishers ;  it  may  be  sold  for  window- 
bill  and  show-card  purposes  several  times  over,  for  use  in  dis- 
tinct trades ;  it  may  be  assigned  for  any  or  all  of  these  purposes 
in  a  given  country  only,  or  for  a  limited  number  of  years ;  or, 
again,  it  may  be  assigned  as  regards  reproduction  in  one  or 
more  only  of  reproduction  processes,  for  example,  in  half-tone, 
collotype,  or  photogravure,  in  ordinary  photographic  proceses, 
or  as  line  or  wash  drawings  made  by  hand  from  the  photograph 
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and  subsequently  reproduced  by  a  mechanical,  or  photo- 
mechanical, method.  And  any  one  of  such  sales  of  limited 
assignment  does  not  prejudice  the  right  of  the  photographer  to 
sell  a  further  different  limited  assignment. 

Under  the  1862  Act  there  have  been  many  judgments  uphold- 
ing the  right  of  the  owner  of  a  copyright  to  dispose  of  it  in  part. 
We  may  refer  to  that  of  Guggenheim  v.  Leng  and  Company.9 
Mr.  Guggenheim,  a  photographer,  granted  Messrs.  Leng  and 
Company  permission  to  use  a  copyright  photograph  of  the 
Wolverhampton  football  team  in  Messrs.  Leng's  paper, 
"  Sports."  The  photograph  was  issued  as  a  supplement,  not 
in  the  body  of  the  paper,  and  a  number  were  also  sold  separately 
from  the  paper.  The  photograph  was  also  reproduced  in 
Messrs.  Leng's  paper,  "  The  Week."  It  was  held  that  though 
they  were  within  their  rights  in  publishing  the  photograph  as  a 
supplement  to  "  Sports,"  Messrs.  Leng  had  no  right  to  issue  it 
separately,  and  Mr.  Guggenheim  obtained  judgment  of  £20, 
with  costs. 

f  26.  Form  of  Licence  to  Reproduce.— The  following 
form  of  licence  to  reproduce  is  drawn  up  on  the  lines  of  the 
original  issued  by  the  Copyright  Union,  and  is  that  adopted 
by  members  of  the  Professional  Photographers'  Association. 
It  is  intended  for  use  in  granting  licences  for  reproduction  in 
the  illustrated  press,  but  can  readily  be  adapted  for  use  in 
disposing  of  other  limited  copyright. 
To  Messrs.  . 


In   consideration  of  the  sum  of  ,    receipt  hereby 

acknowledged,   you    are    hereby    authorised    to   reproduce    by 

process,     in    ,   my    copyright 

photograph  of  ,  in  the ,  the  reproduc- 
tion not  to  exceed  inches,  my  name  as  the  photographer 

to  be  printed  under  each  impression.  This  licence  is  only  for 
the  purpose  specified,  for  one  issue  only,  and  the  reproductions 
may  not  be  sold  as  independent  pictures  separate  from  the 
publication  and  its  accompanying  letterpress.  This  licence  is 

9  "  The  British  Journal  of  Photography,"  June  26, 1896,  p.  413. 
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not  transferable,  and  no  block  or  electro  of  the  subject  may  be 
sold  or  disposed  of  without  my  written  permission. 

Dated  the  day  of ,  19 

Signed  

It  will  be  seen  that  this  grants  the  right  only  to  reproduce 
the  photograph  in  one  definite  publication,  in  one  issue,  in  one 
definite  process  and  in  or  under  one  definite  size,  subject,  in 
addition  to  the  money  consideration,  to  the  photographer's 
name  being  printed  under  each  impression.  It  bars  all  possible 
use  of  the  right  except  that  for  which  it  was  specifically  granted. 
On  the  other  hand,  what  would  be  the  effect  of  a  permission 
given  in  the  following  terms,  and  many  photographers  do  give 
permission  in  similar  terms  :— 

Received  of  John  Smith,  the  sum  of  10s.  6d.,  for  the  light 
to  reproduce  my  photograph  of  the  Nelson  Column. 

THOMAS  JONES. 

Here  is  no  limitation  whatever ;  and  for  his  own  use,  at  any 
rate,  Smith  has  acquired  the  same  rights  as  Jones,  the  owner 
of  the  copyright.  It  is  a  legal  question  whether  Smith  could 
not  even  grant  other  people  permission  to  reproduce  exactly 
as  Jones  could.  The  essence  of  a  licence  to  reproduce  should 
be  that  it  grants  permission  for  the  particular  purpose  for 
which  it  is  required  and  nothing  more. 

f  27.  Implied  Licence  may  (presumably)  be  Can- 
celled.—The  Act  of  1862  provided  that  every  assignment  of 
copyright  and  every  licence  to  use  or  copy  the  work  should  be 
by  a  note  or  memorandum  in  writing.  Nevertheless  it  was 
clearly  recognised  in  Bowden  Bros.  v.  Lotinga  10  that  when 
photographs  were  submitted  to  a  newspaper  for  publication 
there  was  an  implied  licence  for  their  use.  In  the  case  re- 
ferred to  it  was  argued  that  when  such  photographs  were  re- 
tained for  future  publication  the  implied  licence  was  irrevoc- 
able. The  judge  held  that  the  owner  of  the  copyright  could 
withdraw  his  licence.  The  1911  Act  also  provides  that  an 
assignment,  grant,  or  licence  shall  be  in  writing.  As  far  as 

10  "The  British  Journal  of  Photography,"  Dec.  23, 1810,  pp.  974  and  996, 
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the  necessity  for  a  document  in  writing  is  concerned  the  two 
Acts  are  similar,  and  presumably  the  judgment  in  the  case 
referred  to  will  be  equally  applicable. 

f  28.  Transference  of  Copyright  on  Sale  of  Nega- 
tives.—The  terms  of  Sect.  1  of  the  Act  of  1862  made  it  clear 
that  in  the  case  of  the  transference  of  a  negative  the  copyright 
was  altogether  destroyed  unless  there  was  a  written  assignment 
transferring  it  to  the  purchaser.  There  is  no  such  interpreta- 
tion to  be  laid,  so  tar  as  can  be  seen,  upon  anything  in  the 
1911  Act;  nothing  in  it  apparently  can  cause  the  destruction 
of  the  copyright  except  the  natural  lapse  of  the  time  for  which 
the  copyright  lasts.  (See  IF  3.)  Apparently  under  the  new 
Act  if  a  negative  is  sold  without  written  assignment  to  the  pur- 
chaser, the  copyright  does  not  go  with  it,  but  remains  in  the 
possession  of  the  vendor.  It  remains  to  be  seen  how  judges 
will  administer  the  Act  in  this  respect,  and  the  question  is  one 
which  it  is  to  be  hoped  will  form  the  subject  of  a  case 
before  long,  since  it  involves  important  interests  to 
photographers. 

It  may  be  pointed  out  that  if  this  is  the  correct  reading  of 
the  Act  the  purchaser  of  a  negative  who  fails  or  neglects  to 
have  the  copyright  transferred  to  him  will  be  infringing  the 
copyright  if  he  uses  his  negative.  The  same  would  be  the  case 
with  regard  to  the  purchase  of  the  plate  of  an  etching  or 
engraving,  a  mould  for  casting  from,  the  stone  of  a  lithograph 
or  a  wood  block.  It  was  certainly  the  intention  in  drafting  the 
Act  that  the  copyright  in  works  of  fine  art,  paintings,  sculpture, 
etc.,  should  not  pass  on  sale  of  the  work  without  special  assign- 
ment, and  it  seems  probable  that  the  difficulties  that  must  neces- 
sarily occur  in  applying  the  same  principle  to  works  of  the 
nature  we  have  referred  to  were  overlooked. 
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CHAPTER  V. 

INFRINGEMENT    OF    COPYRIGHT. 

f  29.  What  is  Infringement  ?— The  definition  of  infringe- 
ment of  copyright  is  very  clearly  stated  in  the  Act. 

(1)  Copyright  in  a  work  shall  be  deemed  to  be  infringed 
by  any  person  who,  without  the  consent  of  the  owner  of 
the  copyright,  does  anything  the  sole  right  to  do  which 
is  by  this  Act  conferred  on  the  owner  of  the  copyright. 

(2)  Copyright   in   a   work  shall   also  be  deemed   to   be 
infringed  by  any  person  who — 

(a)  sells  or  lets  for  hire,  or  by  way  of  trade  exposes  or 

offers  for  sale  or  hire ;  or 
(6)  distributes  either  for   the  purposes  of   trade  or  to 

such  an  extent  as  to  affect  prejudicially  the  owner 

of  the  copyright ;  or 

(c)  by  way  of  trade  exhibits  in  public ;  or 

(d)  imports   for   sale  or   hire   into   any    part    of    his 
Majesty's  dominions  to  which  this  Act  extends, 

any  work  which  to  his  knowledge  infringes  copyright  or 
would  infringe  copyright  if  it  had  been  made  within  the 
part  of  his  Majesty's  dominions  in  or  into  which  the  sale 
or  hiring,  exposure,  offering  for  sale  or  hire,  distribution, 
exhibition,  or  importation  took  place. 

"  Infringing,"  when  applied  to  a  copy  of  a  work  in  which 
copyright  subsists,  means  any  copy,  including  any 
colourable  imitation,  made,  or  imported  in  contra- 
vention of  the  provisions  of  this  Act. 

N.B. — Under  the  1911  Act  no  registration  or  other  formality 
is  necessary  to  enable  the  owner  of  a  copyright  to  take  pro- 
ceedings against  an  infringer. 

It  will  be  noticed  in  regard  to  the  second  class  of  acts  which 
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constitute  infringement  the  word  "knowingly"  is  used,  imply- 
ing exemption  from  liability  of  persons  who  commit  such  acts 
without  a  knowledge  of  their  constituting  infringement.  There 
is  a  later  provision  in  the  Act  (Sect.  8)  which  in  some  degree 
exempts  innocent  infringers  from  the  consequences  of  their  un- 
lawful acts  (U  39).  This  point  is  dealt  with  in  reference  to 
the  legal  remedies  obtainable  for  infringement  of  copyright  and 
also  under  "  Duration  of  Copyright."  (II  10.) 

The  difference  in  kind  between  the  two  classes  of  infringe- 
ment is  that  those  of  class  (1)  are  in  the  nature  of  actually 
copying  or  reproducing  the  work :  those  of  class  (2)  are  in  the 
nature  of  selling,  hiring,  importing,  or  showing  infringing 
copies  of  the  work. 

f  30.  Things  which  are  not  Infringement.— The  Act 
makes  special  mention  of  certain  things  which  are  held  not 
to  be  infringement.  Certain  of  these  apply  only  to  literary 
matter,  or  sculpture,  but  the  first  two  (i.  and  ii.  of  Sect.  2) 
may  conceivably  be  argued  as  applying  to  photographs.  They 
are:  — 

(i)  Any  fair  dealing  with  any  work  for  the  purposes  of 
private  study,  research,  criticism,  review,  or  newspaper 
summary. 

It  seems  reasonable  to  suppose  that  under  this  provision  an 
author  or  scientific  man,  for  the  purposes  of  his  own  private 
work,  might  claim  to  be  within  his  rights  in  making  a  copy 
of  a  photograph  or  other  artistic  work.  Such  copy  could  not 
be  published,  or  otherwise  dealt  with,  in  the  way  of  trade  with- 
out constituting  an  infringement  of  the  copyright. 

(ii)  Where  the   author  of   an  artistic  work  is  not  the 

owner  of  the  copyright  therein,  the  use  by  the  author  of 

any  mould,  cast,  sketch,   plan,  model,  or  study  made  by 

him  for  the  purpose  of  the  work,  provided  that  he  does  not 

thereby  repeat  or  imitate  the  main  design  of  that  work. 

The  obvious  intention  of  this  clause  is  the  benefit  of  artists, 

such  as  painters  or  sculptors,  and  there  might  be  circumstances 

under  which  it  could  be  interpreted  as  applying  also  to  the 

use  by   a   photographer  of   a   negative  or   print   used   in   the 

production  of  a  final  photograph. 

(iii)   The    making   or   publishing   of  photographs    of    a 
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work  of  sculpture  or  artistic  craftsmanship  if  permanently 
situate  in  a  public  place  or  building,  or  the  making  or 
publishing  of  photographs  (which  are  not  in  the  nature 
of  architectural  drawings  or  plans)  of  any  architectural 
work  of  art. 

This  provision  makes  it  clear  that  a  photographer  is  entitled 
to  photograph  any  building;  though,  of  course,  it  does  not 
absolve  him  from  the  consequences  of  a  trespass  committed  in 
order  to  obtain  a  point  of  view  for  his  camera.  The  sculp- 
tures forming  part  of  a  building  are  also  clearly  within  a 
photographer's  right  of  reproduction,  even  if  photographed  in 
detail,  but  the  expression  "  if  permanently  situate  in  a  public 
place  or  building  "  is  an  indefinite  one,  and  it  must  be  inter- 
preted according  to  the  particular  instance.  (See  H  60.) 

f  31.  What  is  a  Reproduction  of  a  Work  ?— The  use 

in  the  definition  of  copyright  of  the  comprehensive  phrase  "  in 
any  material  form  whatsoever"  makes  it  clear  that  the  copy- 
ing of  a  photograph  in  any  process  constitutes  infringement. 
A  wash  or  line  drawing,  an  engraving  and  a  three-colour  repro- 
duction from  a  photograph  are  equally  infringements. 
(See  If  2.) 

In  the  Act  of  1862  it  was  described  as  infringement  "  colour- 
ably  to  imitate "  a  work.  This  term  is  likewise  used  in  the 
1911  Act  in  defining  an  infringing  copy.  (See  Sect.  35  of  the 
Act.)  Its  use  is  of  importance  since  it  provides  against 
an  infringer  making  such  slight  alterations  as  to  protect  him- 
self against  the  charge  of  exact  copying.  For  example,  it 
prevents  an  artist  making  a  drawing  in  his  own  individual 
style  from  a  photograph :  if  the  whole  drawing,  or  certain  parts 
peculiar  to  the  photograph,  identify  the  photograph  as  the 
original  from  which  the  artist  worked,  the  photographer  has  a 
claim  for  infringement.  A  judgment  on  this  point  was  given  in 
the  case  of  Bolton  v.  Aldin.11  Mr.  Cecil  Aldin,  the  artist,  had 
copied  a  photograph  of  a  tiger  by  Mr.  Gambier  Bolton,  the 
well-known  animal  photographer.  The  drawing  was  held  to  be 
a  "  pure  copy  and  a  very  good  copy  "  of  the  photograph,  and 
as  additional  proof  thereof  it  was  shown  that  the  tiger  in  the 

»  '•  The  BrltUh  Journal  of  Photography,"  May  17, 1895,  p.  312. 
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photograph  had  a  cancerous  growth  in  the  mouth,  which  had 
been  copied  by  the  artist  as  part  of  the  mouth  itself. 

f  32.  Infringing  Part  of  a  Photograph.— The  Act  makes 
it  clear  that  every  part  of  a  copyright  photograph  is  copyright. 
(IF  2.)  The  statement  may  sound  axiomatic  at  the  present  day, 
but  it  was  debated  under  the  old  Act.  Each  portrait  in  a  group 
is  separately  the  copyright  of  the  person  to  whom  belongs  the 
copyright  of  the  photograph  as  a  whole.  Consequently,  the 
reproduction  of  one  face  from  a  group,  or  one  part  of  a  land- 
scape, constitutes  infringement.  A  precedent  for  this  view  is 
the  case  of  the  London  Stereoscopic  Company  v.  Kelly  and 
others,  in  which  the  company  moved  to  restrain  the  infringe- 
ment of  their  rights  in  a  portrait  of  H.R.H.  the  Princess  of 
Wales.  The  infringement  consisted  of  the  preparation  from 
the  photograph  of  a  crayon  drawing  of  the  head,  which  was  put 
on  another  body  and  re-photographed.  The  company  was 
granted  a  perpetual  injunction  against  the  inf ringer. 

f  83.  Exhibition,  a  Form  of  Infringement.— It  is  im- 
portant for  the  photographer  to  note  the  various  acts  comprised 
in  Class  2  above  as  infringement.  Most  of  them  are  likely,  at 
one  time  or  another,  to  be  met  with  by  him  in  the  form  of 
infringements  of  his  own  photographs,  but  in  one  instance  he 
himself  can  easily  be  the  offender,  namely,  by  exhibiting  copies 
or  enlargements  of  a  photograph  which  he  has  made  to  the 
order  of  the  customer.  Under  both  copyright  law  and  common 
law,  there  being  an  implied  contract  only  to  use  the  negative 
to  the  order  or  by  permission  of  his  customer,  the  photographer 
has  no  right  to  show  in  his  window,  or  elsewhere,  such  prints 
or  enlargements.  The  copyright  is  the  customer's,  he  having 
paid  a  valuable  consideration  to  the  photographer,  and  the 
latter  has  no  right  to  use  the  negative  in  any  other  ways  than 
those  the  customer  directs.  (See  IT  46.) 

f  34.  Copyright  in  Copies  of  Non*Copyright  Works, 
etc.— Needless  to  say,  it  is  an  infringement  of  copyright  to  copy 
without  permission  any  work  which  is  itself  copyright,  but  it  is 
quite  lawful  to  copy  any  work  of  the  nature  subject  to  copy- 
right, which  was  never  copyright  or  wherein  the  copyright  has 
expired.  Paintings  by  the  old  masters,  for  instance,  were  never 
copyright  for  the  reason  that  copyright  did  not  exist  when  they 
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were  made,  but  there  is  copyright  in  many  copies  (e.g.,  engrav- 
ings, photographs,  etc.)  of  them.  In  the  case  of  many  modern 
pictures  the  copyrights  have  expired,  but  let  the  photographer 
note  that  the  date  at  which  copyrights,  created  under  the  1862 
Act,  ceased  to  exist  is  modified  by  the  1911  Act.  (See  119.) 
Where  copies  may  be  legally  made  there  is  copyright  in  the 
photographic  copy,  and  the  usual  remedies  are  available  for  its 
infringement.  There  is  no  copyright  in  a  copy  which  itself 
infringes  a  copyright,  and  there  is  no  copyright  in  an  indecent 
photograph. 

In  general,  one  may  photograph  anything  except  a  copyright 
work,  and  there  will  be  copyright  in  the  photograph,  but  the 
fact  of  having  photographed  a  picture  or  a  statue,  or  house  or 
street,  or  a  scene  in  nature  and  acquired  a  copyright  in  the 
photograph  does  not  prevent  anyone  else  making  an  exactly 
similar  photograph  from  the  same  point  of  view  and  also  acquir- 
ing a  copyright  in  his  photograph.  Such  a  proceeding  might 
be  extremely  contemptible,  but  it  is  not  illegal. 
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CHAPTER  VI. 

REMEDIES     FOR    INFRINGEMENT    OF 
COPYRIGHT. 

f  35.  Policy  in  Dealing  with    Infringements.— Before 

dealing  in  this  chapter  with  the  powers  conferred  by  the  Act 
upon  owners  of  copyright  as  regards  taking  action  against 
those  who  infringe,  we  must  first  say  a  few  words  as  to  the 
course  which  may  be  pursued  in  settling  such  encroachments 
on  the  photographer's  rights  without  recourse  to  legal  action. 
In  any  business  it  is  good  policy  to  settle  disputes  without 
calling  in  the  lawyers^  and  this  is  particularly  the  case  with 
photographs  where  the  actual  money  interest  at  stake  is  almost 
always  very  small  compared  with  the  legal  expenses  which  are 
likely  to  be  incurred. 

f  36.  What  to  do  First  in  Cases  of  Infringement.— 
In  any  circumstances,  however — whether  legal  action  is  con- 
templated or  not — it  is  of  the  first  importance  that  the  photo- 
grapher, before  moving  in  any  matter  of  unlawful  reproduction, 
should  satisfy  himself  that  he  is  the  owner  of  the  copyright. 
That  is  to  say,  that  (1)  he  took  the  photograph  on  his  own 
account  without  payment;  or  (2)  that  the  copyright  was  re- 
served to  him  at  the  time  of  taking  the  photograph  by  agree- 
ment in  writing ;  or  (3)  that  the  copyright  has  been  assigned  to 
him  by  agreement. 

Under  the  1911  Act  no  registration  or  other  formality  is 
necessary  to  enable  the  owner  of  a  copyright  to  take  proceed- 
ings against  an  infringer. 

f  37.  Settlement  of  Infringement  Disputes  without 
Recourse  to  Legal  Action.— It  should  be  remembered  that 
in  the  majority  of  cases  an  infringement  is  not  a  wilful  act  on 
the  part  of  the  infringer.  Very  few  who  have  capital  to  lose 
would  wilfully  run  the  risk  of  the  penalties  of  an  infringement 
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of  copyright  for  the  sake  of  the  small  sum  for  which  the  right 
to  reproduce  might  be  legitimately  acquired.  Infringements 
generally  occur  through  carelessness,  or  ignorance  of  the  law, 
or  by  some  misunderstanding,  and  it  is  always  a  safe  plan 
when  an  infringement  is  discovered  to  assume  that  it  occurred 
through  one  of  these  causes,  and  to  treat  it  as  an  ordinary 
business  difficulty  which  requires  adjustment.  Write,  courte- 
ously pointing  out  that  your  copyright  has  been  infringed,  and 
ask  what  compensation  the  offending  party  is  prepared  to  offer. 
Confine  your  first  letter  to  this  simple  statement  and  question. 
On  no  account  ask  for  any  specific  sum,  for  the  demand  might 
prevent  your  recovering  penalties  in  the  event  of  the  case 
coming  to  a  fight,  and  in  claiming  damages  the  sum  you  ask 
might  be  held  to  be  the  amount  to  which  you  are  entitled. 
Your  letter  would  be  evidence  of  your  own  estimation  of  your 
damages. 

In  the  case  of  a  professional  photographer,  the  wisest  course 
would  be  to  place  the  matter  in  the  hands  of  the  Professional 
Photographers'  Association  at  once,  and  allow  their  officials 
to  conduct  the  negotiations.  The  Association  is  continually 
dealing  with  cases  of  the  kind,  and  it  is  a  fact  that,  so  far, 
nearly  every  case  dealt  with  has  been  settled  satisfactorily, 
without  recourse  to  a  court  of  law,  and  without  any  law  costs 
whatever. 

It  should  not  be  assumed  that  because  the  law  provides 
drastic  punitive  means  of  treating  an  infringement,  it  is  either 
right  or  good  policy  to  avail  oneself  of  it  to  the  utmost.  To 
use  the  law  harshly  is  extremely  bad  policy  in  the  interests  of 
photography  generally.  The  law  is  intended  to  be  protective. 
It  is  intended  to  provide  recompense  for  the  deprivation  of  the 
fruits  of  one's  achievements,  and  punishment  for  those  guilty 
of  theft.  It  is  not  intended  as  a  means  of  extorting  an  excessive 
amount  when  the  damage  is  little  and  has  not  been  wilfully 
caused.  Too  often  photographers,  when  they  discover  one  of 
their  photographs  has  been  infringed,  are  apt  to  take  the  atti- 
tude that  the  wrong  done  them  is  extreme,  although  the  right 
of  reproduction  would  willingly  have  been  granted  for  an 
ordinary  fee  if  it  had  been  requested  beforehand.  In  cases 
where  it  is  clear  that  the  infringement  has  been  unintentional, 
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several  of  the  leading  professional  photographers  are  accus- 
tomed to  accept  some  advance  on  the  ordinary  fee  for  granting 
the  permission  to  reproduce,  and  waiving  the  right  to  put  the 
Act  into  force.  On  some  such  lines  as  these  the  Professional 
Photographers'  Association  advise  their  members  to  compro- 
mise the  ordinary  cases  of  infringement  which  are  constantly 
occurring.  A  photographer  who  consults  the  executive  body 
of  this  Association,  before  setting  the  machinery  of  the  law  in 
motion,  is  not  likely  to  regret  having  done  so. 

1  38.  Two    Descriptions    of   Remedies    Provided    by 

the  Act.— The  Act  provides  two  descriptions  of  remedy  for 
infringement.  Sects.  6  to  10  describe  the  "civil"  remedies, 
namely,  those  in  respect  to  which  an  injunction,  or  damages, 
etc.,  may  be  obtained  according  to  law  for  the  infringement  of 
a  right. 

Sects.  11  to  13  describe  the  "  summary  r>  remedies,  namely, 
the  infliction  of  a  fine,  or  a  term  of  imprisonment,  upon  the 
infringer. 

As  regards  both  classes  of  remedies,  there  are  one  or  two 
points  which  require  to  be  specially  mentioned.  Under  the 
Act  registration  of  the  copyright  Is  not  necessary  as  a  pre- 
liminary to  taking  action  for  infringement.  Sub-sect.  3  of 
Sect.  6  therefore  provides  a  basis  on  which  action  shall  be 
taken.  It  is,  as  it  were,  a  substitute,  by  presumption,  for 
registration.  In  any  action  the  work  (photograph,  etc.)  Is 
presumed  to  be  one  in  which  there  is  copyright,  and  the  person 
bringing  the  action  is  presumed  to  be  the  owner  of  the  copy- 
right. But  if  the  defendant  questions  the  existence  of  the 
copyright,  or  its  ownership  by  the  plaintiff,  then  it  is  further 
provided,  that  where  a  name  is  printed  or  otherwise  marked 
on  the  work  as  that  of  the  "  author,"  the  person  so  indicated 
shall  bei  presumed  to  be  the  author  unless  the  contrary  be 
proved. 

Where  there  is  no  name  or  indication  of  the  author,  or  where 
the  name  is  not  the  author's  real  name,  or  the  one  by  which 
he  is  commonly  known,  but  where  the  work  bears  a  name  pur- 
porting to  be  that  of  the  publisher  or  proprietor,  the  person 
so  indicated  is  presumed  to  be  the  owner  of  the  copyright,  un- 
less, again,  the  contrary  is  proved. 
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In  other  words,  the  claims  of  a  plaintiff  as  regards  author- 
ship of  a  work  or  ownership  of  a  copyright  are  accepted  as 
stated  by  the  plaintiff,  and  the  onus  of  proving  them  to  be 
otherwise  is  placed  upon  the  defendant.  It  would  appear  that 
this  makes  no  practical  difference  in  the  conduct  of  any  action 
for  infringement  of  copyright  compared  with  that  taken  under 
the  Act  of  1862  where  registration  was  necessary.  For,  under 
the  Act  of  1862,  no  examination  of  the  right  of  a  person  to 
register  ownership  of  copyright  was  made,  any  disproof  of  the 
incorrectness  of  the  particulars  on  the  registration  form  being 
left  to  be  thrashed  out  in  the  course  of  the  action. 

^[  39.  Exemption  of  the  Innocent  Infringer  —A  quite 
new  provision  in  the  Act  is  Sect.  8,  which  exempts  an  innocent 
infringer  from  liability  to  pay  damages,  etc.,  where  action  is 
taken  against  him.  This  is  a  reversal  of  the  1862  Act,  under 
which  an  innocent  infringer  was  held  equally  liable  as  one  who 
acted  wilfully.  Under  the  1911  Act  the  infringer  may  put 
forward  the  defence  that  at  the  time  of  infringement  "  he  was 
not  aware  and  had  no  reasonable  ground  for  suspecting  that 
copyright  subsisted  in  the  work."  If  he  proves  this  to  the 
satisfaction  of  the  court,  he  is  only  liable  to  an  injunction 
restraining  him  from  further  dealing  with  the  copies,  and  is 
exempt  from  liability  for  damages,  etc. 

It  is  difficult  to  see  that  this  provision  will  be  very  much 
good  as  a  defence  of  infringement  of  copyright  in  photographs. 
Copyright  in  photographs  lasts  for  a  fixed  term  of  50  years  from 
the  time  of  making  the  negative ;  there  is  no  longer  the  formal 
act  of  registration  needed  to  render  such  copyright  the  posses- 
sion of  the  owner  for  the  purposes  of  legal  action.  Therefore 
it  would  be  impossible  to  plead  ignorance  that  copyright  existed 
in  a  photograph  which  from  its  subject,  or  for  some  other 
reason,  was  obviously  taken  since  June  30,  1905,  and  in  other 
cases  the  judges  would  require  evidence  that  the  defendant 
had  made  reasonable  enquiry  before  presuming  absence  of  copy- 
right, for  it  should  be  noted  that  a  person  putting  forward 
the  plea  of  innocence  as  a  defence  is  required  by  the  Act  not 
merely  to  state  his  innocence,  but  to  prove  it.  (See  "  Duration 
of  Copyright,"  f  8.) 

As  we  have  shown,  there  is  nothing,  so  far  as  we  can  see,  in 
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the  Act  which  can  destroy  the  copyright  in  a  photograph  except 
the  natural  lapse  of  time. 

1"  40.  Damages,  etc.— Damages  may  be  recovered  for  in- 
fringement, and  it  is  not  necessary  to  prove  special  damages. 

f  41.  Delivery  of  Infringing  Copies  or  Plates.— Sect.  7 

provides  the  right  of  the  owner  of  the  copyright  to  the  possession 
of  all  the  infringing  copies  or  plates,  used  for  the  production  of 
copies,  and  empowers  such  owner  to  take  proceedings  for  the 
recovery  or  conversion  of  them. 

"  Plate  "  is  defined  as  including  "  any  stereotype  or  other 
plate,  stone,  block,  mould,  matrix,  transfer,  or  negative,  used 
or  intended  to  be  used  for  printing  or  reproducing  copies  of  any 
work." 

1  42.  Remedies  (Summary)  in  the  Form  of  Fines  or 
Imprisonment. — These  forms  of  remedy,  provided  by  Sects.  11 
to  13  of  the  Act,  are  obtained  against  persons  who  do  certain 
things  knowingly. 

The  things  for  which  these  penalties,  etc. ,  are  granted  against 
a  person  thus  wilfully  infringing  are  as  follows :  — 

(a)  Making  for  sale  or  hire  any  infringing  copy  of  a 
copyright  work. 

(b)  Selling  or  letting  for  hire,  or  by  way  of  trade  expos- 
ing or  offering  for  sale  or  hire  any  infringing  copy. 

(c)  Distributing  infringing  copies  either  by  way  of  trade 
or  to  such  an  extent  as  to  affect  prejudicially  the  owner  of 
the  copyright. 

(d)  Exhibiting  in  public  by  way  of  trade  any  infringing 
copy. 

(e)  Importing  any  infringing  copy  for  sale  or  hire  into 
the  United  Kingdom. 

For  these  offences  a  person  found  guilty  is  liable  to  a  fine  of 
not  exceeding  £2  for  each  copy,  the  maximum  fine  for  any  given 
transaction  being  fixed  at  £50.  Second  and  subsequent  offences 
are  punished  either  by  the  above  fines  or  by  imprisonment  with 
or  without  hard  labour  for  a  term  not  exceeding  two  months. 

Persons  who  knowingly  make  or  have  in  their  possession  plates 
for  the  purpose  of  producing  infringing  copies  are  likewise 
liable  to  a  fine  not  exceeding  £50  or,  in  the  case  of  second  or 


41 

subsequent  offeiices,  either  to  this  fine  or  to  imprisonment  as 
above. 

Irrespective  of  the  conviction  or  otherwise  of  an  alleged 
offender,  the  Court  may  direct  all  copies  of  the  work  or  all  plates 
in  the  possession  of  the  offender,  which  appear  to  be  infringing 
copies  or  plates  for  their  production,  to  be  destroyed  or  delivered 
to  the  owner  of  the  copyright. 

The  table  on  the  next  page  is  a  summary  of  the  Act  as  it 
provides  for  the  two  descriptions  (civil  and  summary)  of 
remedies. 

f  43.  The  Liability  of  the  Seller,— As  regards  the  inter- 
pretation of  the  word  "  knowingly  "  (Sect.  11),  from  cases  in  the 
Court  under  the  1862  Act  (which  was  similar  to  the  new  Act  in 
this  respect)  it  seems  as  though  the  seller  or  importer  cannot 
offer  ignorance  as  an  excuse  unless  he  has  taken  reasonable  steps 
to  inform  himself  of  the  facts.  In  a  case12  where  Messrs. 
Walker,  a  firm  of  hosiers,  had  distributed  as  advertisements  in 
their  business  copies  of  a  copyright  picture,  "  Awakening,"  the 
copies  had  been  imported  from  America  through  an  English 
agent,  and  on  proceedings  being  taken  against  Messrs.  Walker, 
the  Sheriff's  Court  awarded  only  one  farthing  damages,  deciding 
that  they  had  acted  with  every  reasonable  care. 

In  another  case13,  Woolf  and  Son  and  Schauer  v.  Wood  and 
Rozelaar,  the  latter,  agents  of  a  New  York  firm,  were  proceeded 
against  in  the  King's  Bench  Division  of  the  High  Court  to 
restrain  them  from  selling  a  copyright  picture  of  Messrs. 
Woolf's  which  had  been  reproduced  by  the  New  York  firm.  The 
action  failed  on  the  technical  ground  that  "  sale  or  offer  for 
sale"  was  not  established,  but  the  judge's  summing-up  implied 
his  belief  that  Messrs.  Wood  did  not  know  of  the  existence  of 
the  copyright  original. 

It  is  not  easy  to  state  the  precise  manner  in  which  the  saving 
clause  as  to  ignorance  is  interpreted,  but  the  general  conclusion 
is  that  shopkeepers  and  other  vendors  or  users  of  reproductions 
imported  from  abroad  should  be  careful  what  they  sell,  for 
action  may  be  taken  against  them  as  well  as  against  the 
importers. 

i»  "The  British  Journal  of  Photography,"  Dec.  25,  1903,  p.  1023. 
i*  "  The  British  Journal  ol  Photography,"  Nov.  6, 1903,  p.  889. 
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the  copyright. 

Threatened  infringe- 
ment. 

Conspiracy  to  in- 
fringe copyright. 


Injunction,  damages. 


Delivery  or  conver- 
sion of  plates,  etc. 


He  may  plead  ignor- 
ance of  existence 
of  copyright,  and, 
if  successful  in 
sustaining  plea, 
is  exempt  from 
remedy  other  than 
injunction  (i.e., 
exempt  from  dam- 
ages, etc.). 

Three  years. 


Knowingly  dealing 
with  infringing 
copies,  viz.,  making 
for  sale  or  hire, 
selling  or  letting 
for  hire,  offering 
for  sale  or  hire,  dis- 
tributing, exhibit- 
ing by  way  of  trade, 
importing  for  sale 
or  hire. 

Penalties,  viz.,  for 
first  offence,  fine  of 
not  more  than  £2 
for  copying  (not 
more  than  £50  in 
all) ;  for  further 
offences,  above  fine, 
or  imprisonment  for 
not  more  than  two 
months. 

Delivery  or  destruc- 
tion of  plates,  etc., 
and,  for  knowing 
possession  of  such 
plates,  etc.,  £50 
fine ;  for  further 
offences,  £50  fine 
or  imprisonment  for 
not  more  than  two 
months, 

He  is  exempt,  as  in 
Col.  II. 


Six  months. 


43 

f  44.  Prevention  of  Passage  of  Infringing  Copies 
through  the  Customs. — A  further  benefit  for  the  owner  of 
a  copyright  is  provided  by  Sect.  14  of  the  Act,  which  relates  to 
the  importation  of  copies  (into  the  United  Kingdom)  which,  if 
made  in  the  United  Kingdom,  would  infringe  the  copyright. 
Such  copies  shall  not  be  imported  on  the  owner  of  the  copyright 
giving  notice  in  writing  to  the  Commissioners  of  Customs  r.nd 
Excise  to  this  effect  and  subject  also  to  the  following :  — 

Section  42  of  the  Customs  Consolidation  Act,  1876,  shall  be 
complied  with  and  the  Commissioners  may  require  the  regula- 
tions under  this  section  to  be  complied  with  as  to  information, 
etc.,  and  may  satisfy  themselves  in  accordance  with  those  regu- 
lations that  the  copies  are  such  as  are  prohibited. 

General  and  special  regulations  may  be  made  by  the  Commis- 
sioners in  respect  to  the  detention  and  forfeiture  of  infringing 
copies,  and  different  regulations  may  be  made  for  different 
classes  of  infringing  works. 

This  portion  of  the  Act  (Sect.  14)  shall  also  apply,  with  the 
necessary  modifications,  to  the  importation  into  a  British  Pos- 
session (to  which  the  Act  extends)  of  copies  of  works  made  out 
of  that  Possession. 
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CHAPTER  VII. 

PHOTOGRAPHER  AND  SITTER  IN  COPYRIGHT 
AND    COMMON     LAW. 

WE  must  now  turn  to  a  part  of  our  subject  which  is  not 
referred  to  in  the  Act,  but  which  concerns  the  professional 
photographer,  in  his  relations  with  his  sitters,  viz.,  the  rights 
and  liabilities  of  the  photographer  in  respect  to  the  negative. 

f  45.  Photographer's  Right  to  Negative.— It  will  have 
been  clear  from  Chapter  III.  that  his  ownership  of  copyright 
in  a  photograph  depends  on  the  non-receipt  by  the  photo- 
grapher of  any  valuable  consideration ;  and  in  Chapter  III.  we 
have  also  dealt  with  what  may  be  "  valuable  consideration." 
(IF  16.)  Although  there  is  thus  much  dispute  as  to  the  owner- 
ship of  the  copyright  in  a  photograph  in  different  circum- 
stances, there  is,  on  the  other  hand,  nothing  clearer  in  photo- 
graphy than  the  right  of  the  photographer  to  the  ownership  of 
a  negative  made  by  him,  not  to  the  specific  order  for  the  nega- 
tive, but  for  the  purpose  of  supplying  a  photograph.  It  is 
evident,  too,  from  the  terms  of  the  1911  Act  that  this  right  is 
recognised  as  existent. 

Although  the  photographer  has  no  right  to  use  the  negative, 
save  by  the  customer's  request  (see  below),  yet  the  customer 
cannot  claim  it  as  his  property.  This  position  has  been  upheld 
in  the  County  courts  over  and  over  again.14  But,  curiously,  no 
case  directly  raising  the  question  of  custody  of  the  negative 

14  Diron  v.  Ward,  "The  British  Journal  of  Photography,"  July  30,  1880,  p.  372  ; 
Andrews  v.  Capper,  "The  British  Journal  of  Photography,"  March  28,  p.  202,  and 
April  4,  p.  210, 1884  ;  Theobald  v.  Thomas,  "  The  British  Journal  of  Photography," 
Feb.  22, 1895,  p.  114  ;  and  Harbord  v.  Brewer  and  Company,  "The  British  Journal 
of  Photography,"  Dec.  15, 1899,  p.  792. 


45 

came  before  the  High  Courts  before  1903,  when  a  decision  of 
considerable  importance  was  given.  The  case  was  "  Rotary 
Photographic  Company  v.  Taber  Bas-Relief  Company."  l5  The 
Rotary  Company,  in  order  to  facilitate  the  execution  of  an 
order  for  a  considerable  number  of  prints  for  the  Taber  Com- 
pany, had  to  make  reproductions  of  the  original  negatives,  and 
these  negatives  were  separately  charged  for.  Nevertheless,  the 
Court  held  that  the  negatives  so  made  were  the  property  of  the 
Rotary  Company.  This  decision  sets  at  rest  any  question 
which  may  arise  as  to  the  ownership  of  the  negative  taken  by 
a  photographer  in  the  ordinary  course  of  his  business.  The 
case  is  practically  the  same  as  when  an  order  is  given  to  a 
letterpress  printer.  The  object  of  the  order,  as  usually  given, 
in  both  cases,  is  to  obtain  so  many  impressions.  In  the  one 
case  the  photographer,  in  order  to  produce  these  impressions, 
has  to  make  a  negative ;  in  the  other,  the  printer  has  to  make 
a  forme  of  type.  The  delivery  of  the  impressions  made  in  each 
case  constitutes  the  fulfilment  of  the  order,  and  the  possession 
of  the  negative  or  the  forme  remains  with  him  who  made  it. 

There  is  a  noticeable  point  about  this  case  of  the  Rotary 
Company  v.  the  Taber  Company,  which,  as  we  have  said,  is 
the  only  High  Court  decision  on  the  subject  of  the  ownership 
of  the  negative,  and  it  is  this : — The  complete  report  of  the 
case  discloses  that  the  production  of  the  negatives  in  dispute 
was  necessary  for  the  fulfilment  of  the  order.  The  order  was 
for  prints,  and  the  negatives  were  made  of  necessity,  in  the 
course  of  producing  the  prints.  It  was  not  an  order  for  nega- 
tives and  an  order  for  prints  from  them.  The  point  is  a  fine 
one,  but  no  point  is  too  fine  for  legal  disputation,  and  it  should 
be  borne  in  mind  by  photographers  in  making  quotations  for 
commercial  work  (such  as  machinery  and  articles  for  the  illus- 
tration of  price-lists,  etc.),  that  a  quotation  for  the  prices  of 
making  negatives  and  for  prints  is  often  asked  for.  A  quota- 
tion or  an  invoice  for,  say,  10s.  each  for  negatives  and  Is.  6d. 
each  for  prints,  might  clearly  be  open  to  a  very  different  con- 
struction legally  from  a  quotation  of  11s.  6d.  for  taking  the 
photograph  and  supplying  one  proof,  subsequent  prints  Is.  6d. 
each. 

»  "The  British  Journal  of  Photography,"  March  27, 1903,  p.  250, 
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f  46.  Sitter's  Rights  in  Use  of  Negatives.— Sect.  5  of 

the  1911  Act  makes  it  clear  that  when  a  photographer  is  paid 
for  his  services  he  receives  a  "  good  and  valuable  considera- 
tion," and  the  copyright  is,  therefore,  not  his,  but  belongs  to 
the  person  giving  the  consideration ;  in  other  words,  his 
customer.  In  the  case  of  a  group  of  persons,  it  belongs  to  the 
person  making  himself  responsible  for  payment. 

The  copyright  in  these  circumstances  is  clearly  the  property 
of  the  person  at  whose  instance  the  photograph  was  taken  ; 
who  thus  obtains  rights,  which  the  photographer  is  bound  to 
respect,  in  the  use  of  the  negative.  Many  photographers  ask 
themselves  the  question,  "Am  I  legally  within  my  rights  in 
preparing  specimen  prints,  or  enlargements,  from  sitters'  nega- 
tives and  exhibiting  them  in  my  window  or  reception-room  ?  ' ' 
Many  apparently  think  that  they  are  within  their  rights  in  so 
doing ;  but  on  other  grounds  than  copyright  the  answer  of  the 
law  is  a  decisive  "  No."  The  case  on  which  later  judgments 
have  been  based  is  that  of  Pollard  v.  The  Photographic  Com- 
pany.16 Mrs.  Pollard  sat  for  her  portrait  in  the  ordinary  way, 
without  special  terms  or  conditions  being  mentioned  between 
herself  and  the  photographer,  the  entire  transaction  being  one 
of  the  ordinary  kind.  Subsequently,  the  portrait  was  made 
use  of  to  embellish  a  Christmas  card.  According  to  the  official 
report  of  the  judge's  decision,  a  photographer  who  has  been 
employed  by  a  customer  to  take  a  portrait  is  not  justified  in 
printing  copies  of  such  photograph  for  his  own  use,  or  selling 
or  disposing  of  them,  or  publicly  exhibiting  them  by  way  of 
advertisement  or  otherwise,  unless  the  customer  has  given  him 
"implied"  or  "express"  authority  to  do  so.  The  contract 
"  implied  "  by  law  (there  was  no  "  express  "  contract)  which 
was  entered  into  between  the  parties  when  Mrs.  Pollard  sat 
to  the  photographer  on  this  occasion  was  that  he  would  not 
use  the  negative  for  any  other  purpose  than  for  supplying  her 
with  copies.  The  photographer's  property  in  the  negative  did 
not  relieve  him  (in  making  use  of  it  for  his  own  purpose)  from 
a  breach  of  contract.  His  lordship  said  :  "  In  my  opinion  the 
photographer  who  uses  a  negative  to  produce  other  copies  for 
his  own  use,  without  authority,  is  abusing  the  power  confi- 

i«  "  The  British  Journal  of  Photography,"  March  29.  1889,  p.  2J4. 
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dentially  placed  in  his  hand  merely  for  supplying  the  customer ; 
and  further,  I  hold  that  the  bargain  between  the  photographer 
and  the  customer  includes,  by  implication,  an  agreement  that 
the  prints  taken  from  the  negative  are  to  be  appropriated  to 
the  use  of  the  customer  only."  A  perpetual  injunction  was 
granted  against  the  photographer,  who  also  had  to  pay  the  costs 
of  the  action.  Throughout  the  case  the  right  of  the  photo- 
grapher to  the  custody  of  negatives  of  his  customers  was  not 
raised.  Apparently  it  was  recognised  on  both  sides  that  the 
right  exists. 

f  47.  Surplus  Negatives,  Photographs  Not  Paid  For, 
Free  Sittings,  etc. — The  rights  of  the  photographer  in  regard 
to  negatives  in  his  possession,  and  made  in  such  circumstances 
as  these,  are  dealt  with  in  Chapter  III.,  "  Owner  and  Owner- 
ship of  the  Copyright."  (IF  18  to  If  21.) 
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CHAPTER  VIII. 

FRAUD,     ETC.,    IN    COPYRIGHT. 

f  48.  Things  which  are  Unlawful.— Among  the  parts 
of  the  1862  Act  not  repealed  (see  Appendix)  by  the  1911  Act 
is  Sect.  7,  which  forbids  several  things  being  done  in  reference 
to  paintings,  drawings,  or  photographs,  and  provides  the 
penalties  for  such  offences.  In  brief,  these  things  are  as 
follows :  — 

1.  Photographs  must  not  bear  false  names,   initials,   or 
monograms. 

2.  Nor  be  sold,  published,  exhibited,  or  offered  for  sale, 
etc.,  with  such  false  marking. 

3.  Copies  of  photographs  must  not  be  issued  as  having 
been  made  by  the  original  author. 

4.  A  photograph  in  which  unauthorised  alteration  has 
been  made  must  not  be  issued  as  the  unaltered  work  of 
the  author. 

These  provisions  may  on  occasion  be  of  considerable  import- 
ance to  the  photographer  in  maintaining  his  rights  in  his  pro- 
ductions. The  three  first  provisions  assure  to  him  the  benefits 
which  result  from  having  his  name  associated  with  his  work ; 
the  fourth  provides  against  the  issue  in  an  altered  form  of  a 
work  (the  copyright  in  which  he  has  disposed  of)  as  his  work. 

f  49.  Issue    of   Photographs    under    False    Names.— 

As  regards  the  issue  of  photographs  under  false  names,  it  is 
not  at  all  uncommon  for  newspapers  to  reproduce  outside 
photographers'  work  as  that  of  their  own  staff.  The  practice 
is  largely  condoned  by  photographers,  many  of  whom  have  no 
objection  to  it  so  long  as  their  photographs  are  accepted  and 
paid  for.  The  same  thing  applies  to  firms  or  agencies  who 
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obtain  or  supply  photographs  by  individual  photographers  to 
illustrated  newspapers.  Frequently  the  acknowledgment  is  to 
the  firm  or  agency,  not  to  the  photographer.  While  such  prac- 
tice may  often  be  arranged  to  the  satisfaction  of  the  photo- 
grapher, in  cases  where  it  is  adopted  without  the  photographer's 
consent,  or  in  breach  of  an  agreement,  the  above  provisions 
supply  a  legal  remedy. 

t  50.  Reproduction  with  Unauthorized  Alterations. 

— Oases  of  damage  to  the  photographer  by  issue  of  his  work 
with  unauthorised  alterations  are  probably  less  numerous,  but 
there  may  bo  circumstances  when  the  power  granted  by  the 
Act  is  needed.  For  example,  a  portrait  photograph  the  sole 
rights  in  which  may  have  been  purchased  by  any  person  or  firm 
might  be  re-drawn  in  wash  or  line  and  issued  under  the  name 
of  the  photographer,  or  a  photograph  in  monochrome  might  be 
issued  with  added  colouring  to  the  prejudice  of  the  photo- 
grapher. Many  of  those  making  photographs  for  reproduc- 
tion as  advertisements,  or  as  postcards,  must  have  come  across 
instances  in  which  their  work  has  been  modified  or  added  to 
by  reproduction  by  a  non-automatic  process  involving  either 
the  work  of  a  draughtsman  or  colourist.  Indeed,  we  believe  we 
are  not  overstating  the  case  when  we  say  that  the  impression 
commonly  prevails  among  publishers  of  postcards  that,  when 
purchasing  the  copyright  of  the  photograph,  they  are  free  to 
do  what  they  like  with  it  by  way  of  issuing  it  in  colours.  So 
they  are,  providing  that  the  altered  version  is  not  represented 
as  the  work  of  the  photographer.  A  case  (Carlton  Illustra- 
tions, Ltd.,  and  Garth  Jones  v.  Coleman  and  Co.,  Ltd.),17 
heard  before  Mr.  Justice  Channell  in  the  High  Courts,  has 
clearly  laid  down  the  law  as  regards  such  reproduction  with 
alterations.  An  artist's  work,  drawn  in  line,  had  been  pur- 
chased by  a  firm,  which  had  then  reproduced  it  in  colours  with 
a  certain  amount  of  re-drawing.  Action  was  taken  under 
Sect.  7  of  the  1862  Act,  which  forbids  such  alteration  by  per- 
sons other  than  the  author.  Mr.  Justice  Channell  emphatically 
held  that  there  was  a  breach  in  the  provisions  of  the  Statute 
if  anybody  represented  as  the  work  of  a  particular  artist  some- 
thing which  had  been  altered  so  as  not  to  be  his  work.  He 
"  "The  British  Journal  of  Photography,"  Nov.  11, 1910,  pp.  855  and  850. 
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admitted  that  "  alteration  "  was  a  somewhat  ambiguous  word, 
and  that  there  might  be  alterations  which  would  not  come 
within  the  intention  of  the  Act.  As  regards  the  point  whether 
mere  colouring  of  a  monochrome  original  constituted  alteration, 
he  did  not  feel  called  upon  to  decide.  He  believed  it  would 
not  necessarily  be  so,  yet  in  the  majority  of  cases  it  would  be 
an  "  alteration/' 
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CHAPTER  IX. 

INTERNATIONAL    AND    FOREIGN   COPYRIGHT 
»     AND    BRITISH    COPYRIGHT   IN   AMERICA. 

1  51.  International  Copyright  Union.— Almost  all  civi- 
lised countries  grant  copyright  protection  to  their  subjects. 
About  the  only  notable  exception  is  Holland,  which,  at  present, 
has  no  copyright  law.  An  international  convention  of  certain 
countries,  first  held  in  Berne  in  1887,  drew  up  a  code  by  which 
owners  of  copyright  in  a  given  country  should  obtaiii  protec- 
tion in  other  countries.  This  was  revised  at  a  further  Conven- 
tion held  in  Paris  in  1896,  and  again  in  Berlin  in  1908.  The 
regulations  were  then,  either  wholly  or  partially,  agreed  to 
by  the  countries  taking  part.  This  last  code  of  regulations 
is  known  as  the  Berlin  Convention,  the  countries  subscribing 
to  it  forming  the  International  Copyright  Union.  The  full 
terms  of  the  Berlin  Convention,  in  French  and  English,  are 
published  by  Messrs.  Wyman  and  Co.,  Fetter  Lane,  London, 
E.G.,  price  Is.  3d.  The  countries  which,  by  this  agreement 
to  the  Berlin  Convention,  form  the  Copyright  Union  are  as 
follows :  — 

Belgium.  Hayti.  Luxembourg.       Spain. 

Denmark.  Italy.  Monaco.  Sweden. 

France.  Japan.  Norway.  Switzerland. 

Germany.  Liberia.  Portugal.  Tunis. 

Great  Britain. 

It  will  be  noticed  that  several  countries  are  missing  from  the 
list,  notably  Austria,  Russia,  and  the  United  States.  In  the 
case  of  the  United  States  there  is  now  a  reciprocity  agreement 
between  Great  Britain  and  a  number  of  other  countries  under 
which  non-American  owners  of  copyright  obtain  protection  in 
the  United  States  (see  below,  "Copyright  of  British  Works  in 
America"). 
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f  62.  Basis  of  International  Copyright— International 
copyright  law  is  an  intricate  and  complex  subject,  but,  as 
regards  the  countries  within  the  Copyright  Union,  it  is  clearly 
established — 

(1)  That  those  creating  ownership  of  copyright  in  a  given 
country  automatically  obtain  copyright  protection  in  all 
the  other  countries  of  the  Union. 

(2)  That  the  protection  thus  obtained  in  these  countries 
is  that  granted  in  the  countries,  not  necessarily  that  ob- 
tained in  Great  Britain. 

f  53.  Articles    of    the    Berlin    Convention.— We  may 
quote  here  extracts  from  the  articles  of  the  Berlin  Convention 
which  relate  to  the  conditions  under  which  copyright  in  photo- 
graphs is  thus  obtained  in  foreign  countries. 
Article  4. 

Authors  who  are  subjects  or  citizens  of  any  of  the  countries 
of  the  Union  shall  enjoy  in  countries  other  than  the  country  of 
origin  of  the  work,  for  their  work,  whether  unpublished  or  first 
published  in  the  country  of  the  Union,  the  rights  which  the 
respective  laws  grant  to  natives  as  well  as  the  rights  specially 
granted  by  the  present  Convention. 

The  enjoyment  and  the  exercise  of  these  rights  shall  not  be 
subject  to  the  performance  of  any  formality ;  such  enjoyment 
and  such  exercise  are  independent  of  the  existence  of  protection 
in  the  country  of  origin  of  the  work  .  .  .  The  extent  of  protec- 
tion, as  well  as  the  means  of  redress,  secured  to  the  author  to 
safeguard  his  rights  shall  be  governed  exclusively  by  the  laws 
of  the  country  where  protection  is  claimed. 

The  country  of  origin  of  the  work  shall  be  considered  to  be : 
in  the  case  of  unpublished  works,  the  country  to  which  the 
author  belongs ;  in  the  case  of  published  works,  the  country  of 
first  publication ;  and  in  the  case  of  works  published  simul- 
taneously in  several  countries  of  the  Union,  the  country  the 
laws  of  which  grant  the  shortest  period  of  protection.  In  the 
case  of  works  published  simultaneously  in  a  country  outside 
the  Union  and  in  a  country  of  the  Union,  the  lat,ter  country 
shall  be  considered  exclusively  as  the  country  of  origin. 

By  published  work  must  be  understood,  for  the  purposes  of 
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the  present  Convention,  works  copies  of  which  are  issued  by 
a  publisher. 

Article  5. 

Authors  being  subjects  or  citizens  of  one  of  the  countries  of 
the  Union  who  first  publish  their  work  in  another  country  of 
the  Union  shall  have  in  this  latter  country  the  same  rights  as 
native  authors. 

Article  6. 

Authors  not  being  subjects  or  citizens  of  one  of  the  countries, 
of  the  Union,  who  first  publish  their  works  in  one  of  those 
countries,  shall  enjoy  in  that  country  the  same  rights  as  native 
authors,  and  in  the  other  countries  of  the  Union  the  rights 
granted  by  the  present  Convention. 

Article  7. 

.  .  .  the  term  (of  protection)  shall  be  regulated  by  the  law 
of  the  country  where  protection  is  claimed,  and  must  not 
exceed  the  term  fixed  in  the  country  of  origin  of  the  work. 

For  photographic  works  and  works  produced  by  a  process 
analogous  to  photography,  for  posthumous  works,  for  anony- 
mous or  pseudonymous  works,  the  term  of  protection  shall  be 
regulated  by  the  law  of  the  country  where  protection  is  claimed, 
provided  that  the  said  term  shall  not  exceed  the  term  fixed  in 
the  country  of  origin  of  the  work. 

Article  15. 

In  order  that  the  authors  of  works  protected  by  the  present 
Convention  shall,  in  the  absence  of  proof  to  the  contrary,  be 
considered  as  such,  and  be  consequently  admitted  to  institute 
proceedings  against  pirates  before  the  courts  of  the  various 
countries  of  the  Union,  it  will  be  sufficient  that  their  names  are 
indicated  on  the  work  in  the  accustomed  manner. 

For  anonymous,  or  pseudonymous,  works,  the  publisher, 
whose  name  is  indicated  on  the  work,  shall  be  entitled  to  protect 
the  right  belonging  to  the  author.  He  shall  be,  without  other 
proof,  deemed  to  be  the  legal  representative  of  the  anonymous 
or  pseudonymous  author. 


It  will  be  seen  from  the  terms  of  the  Berlin  Convention  that 
the  rights  obtainable  in  foreign  countries  require  to  be  ascer- 
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tained  by  studying  the  copyright  laws  of  these  countries,  a  task 
which  would  lead  us  too  far  from  the  chief  purpose  of  these  notes, 
which  is  to  compress  a  statement  of  the  present  law  of  copyright, 
as  it  relates  to  photographs,  within  a  small  compass.  But  one 
or  two  cases  of  importance  should  be  mentioned,  and  for  the 
rest  the  reader  should  refer  to  the  tables  of  the  regulations  o! 
foreign  countries  within  the  Union.  These  will  be  found  on 
pp.  58  to  61.  They  summarise  the  regulations  and  privileges 
in  force  in  the  chief  countries  of  the  Union. 

f  54.  Notable  Enactments  of  Foreign  Copyright  Law. 
— French  copyright  law,  in  regard  to  photographs,  is  confusing, 
for  the  reason  that  a  photograph  must  be  first  adjudicated  a 
work  of  art  before  it  is  entitled  to  copyright.  From  a  recent 
case  in  the  French  courts  it  would  seem  that  a  photographer 
may  be  granted  protection  for  his  works,  not  on  their  separate 
claims  to  be  regarded  as  works  of  art,  but  on  his  position  and 
reputation  as  an  originator  of  photographs  of  artistic  qualities. 
British  photographers,  therefore,  have  reason  to  doubt  whether, 
in  the  case  of  infringements  of  their  copyrights  in  France,  they 
will  be  able  to  obtain  substantial  redress. 

In  Germany  copyright  is  now  regulated  by  an  Act  which 
came  into  force  on  January  9,  1907.  The  term  of  copyright  in 
photographs  is  for  ten  years,  reckoned  from  the  year  of  pub- 
lication. There  are  no  formalities  in  the  way  of  registration, 
etc.,  but  it  is  advised  that  the  name  and  address  of  the  author 
and  date  of  appearance  of  the  photograph  be  marked  on  the 
copies.  In  one  respect  the  new  German  Act  is  a  great  improve- 
ment on  the  previous  law,  in  which  was  one  provision  which 
bore  very  hardly  on  photographers.  It  was  held  that  the  repro- 
duction of  a  photograph  for  use  in  a  work  of  industry,  handi- 
craft, or  manufacture,  was  not  infringement.  This  led  to 
abuse  by  manufacturers  of  picture-postcards,  who  were  thus 
enabled  to  reproduce  photographic  originals  in  this  form  with- 
out paying  for  the  right  of  reproduction.  The  1907  Act  does 
not  include  any  licence  of  this  kind,  and  therefore  there  is 
less  likelihood  now  of  picture-postcards  being  imported  into 
this  country  which  are  infringements  of  British  copyrights : 
the  German  manufacturer  must  now  recognise  from  his  own 
law  that  such  use  is  an  infringement  of  copyright. 
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f  55.  Copyright    of   British    Works    in    America.— As 

already  mentioned,  the  United  States  is  one  of  the  countries 
outside  the  Copyright  Union.  Prior  to  1891  copyright  could 
not  be  obtained  in  the  United  States  except  by  an  American 
citizen  or  a  person  having  his  permanent  residence  in  the 
United  States.  The  Chace  Act  of  1891  and  subsequent  Acts  of 
1897  and  1905  had  for  their  object  the  establishment  of  reci- 
procity arrangements  between  the  United  States  and  other 
countries,  but  these  have  now  been  repealed  by  a  me.asure  of 
the  year  1909,  which  provides  fully  for  all  descriptions  of 
copyright,  and,  further,  contains  provisions  for  the  proclama- 
tion of  a  reciprocity  arrangement  between  the  United  States 
and  other  countries  granting  copyright  to  Americans  on  sub- 
stantially the  same  basis  as  to  its  own  subjects.  The  proclama- 
tion of  President  Taft  of  April  9,  1910,  brings  this  arrange- 
ment into  force  in  respect  to  Great  Britain  and  her  possessions, 
as  well  as  to  Austria,  Belgium,  Chili,  Costa  Rica,  Cuba,  Den- 
mark, France,  Germany,  Italy,  Mexico,  the  Netherlands,  Nor- 
way, Portugal,  Spain,  and  Switzerland.  Under  this  proclama- 
tion those  in  the  above  countries  are  entitled  to  the  benefit  of 
the  1909  Act  (except  in  respect  to  the  mechanical  reproduction 
of  music)  as  though  they  were  American  citizens.  We  may, 
therefore,  quote  extracts  from  the  Act  and  from  the  very  full 
"Rules  and  Regulations  for  the  Registration  of  Claims,"  pub- 
lished by  the  Copyright  Office,  Library  of  Congress,  Washing- 
ton, D.C. 

IF  56.  American  Law  of  Copyright  in  Photographs.— 

The  term  of  copyright  is  for  the  period  of  twenty-eight  years 
from  the  date  of  first  publication. 

Registration  is  necessary,  the  fee  being  1  dollar  (4s.  2d.),  or, 
in  the  case  of  photographs,  50  cents  (2s.  Id.),  where  a  certificate 
of  registration  is  not  demanded. 

It  is  necessary  for  all  published  works  to  be  marked  fully 
"  Copyright,"  or,  in  the  case  of  photographs,  an  abbreviated 
form  may  be  used  (see  below). 

Photographs  are  placed  in  a  subordinate  class  compared  with 
works  of  art  as  regards  the  damages  which  are  recoverable  in 
the  case  of  infringement  by  reproduction  in  a  newspaper. 
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Such  damages  shall  not  exceed  the  sum  of  200  dollars  (£40)  nor 
be  less  than  50  dollars  (£10). 

f  57.  Formalities  in  Registering  Copyright  in 
America. — After  publication  of  any  work  entitled  to  copy- 
right, the  claimant  of  copyright  should  register  this  claim  in 
the  Copyright  Office.  An  action  for  infringement  of  copyright 
cannot  be  maintained  in  Court  until  the  provision  with  respect 
to  the  deposit  of  copies  and  registration  of  such  work  shall 
have  been  complied  with. 

In  the  classification  of  subject-matter  of  copyright,  photo- 
graphs come  in  Sect.  15,  and  are  defined  as  follows: — "This 
term  covers  all  positive  prints  from  photographic  negatives, 
including  those  from  moving-picture  films  (the  entire  series 
being  counted  as  a  single  photograph),  but  not  photogravures, 
half-tones,  and  other  photo-engravings." 

In  the  case  of  unpublished  works  (photographs)  it  is  neces- 
sary to  deposit  one  copy  of  a  positive  print,  not  a  photo- 
engraving or  a  photogravure. 

In  the  case  of  published  works  the  regulations  make  the 
general  stipulation  for  the  deposit  of  two  copies.  Deposit  is 
to  be  made  "  promptly."  This  has  been  defined  as  "  without 
unnecessary  delay,"  but  it  is  not  essential  that  the  deposit  be 
made  on  the  very  day  of  publication. 

As  regards  marking  works  "Copyright,"  which  is  required 
by  the  Act:  in  the  case  of  maps,  photographs,  etc.,  this  notice 

may  consist  of  the  letter  C   enclosed  within  a  circle,  thus  f  C5  j 

accompanied  by  the  initials,  monogram,  mark,  or  symbol  of  the 
copyright  proprietor.  But  in  such  cases  the  name  itself  of 
the  copyright  proprietor  must  appear  on  some  accessible  por- 
tion of  the  work,  or  on  the  mount. 

Such  notice  must  be  affixed  to  each  copy  of  the  work  pub- 
lished or  offered  for  sale  in  the  United  States. 

If  58.  Application  for  Registration  in  America.— 
Special  forms  for  the  registration  of  photographs  are  issued 
by  the  Copyright  Office,  Washington: — J1  for  photographs 
published  for  sale ;  Ja  for  photographs  not  reproduced  for  sale. 

Remittances  should  be  sent  by  money  order  or  bank  draft,  not 
by  postage  stamps.  Publishers  may  deposit  a  sum  of  money 
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in  the  Copyright  Office,   against  which  each  registration  will 
be  charged. 

The  application  must  state  the  following  facts  on  the  form :  — 

(1)  Name  and  address  of  the  claimant  of  copyright. 

(2)  Nationality  of  the  author  of  the  work. 

(3)  Title  of  the  work. 

(4)  Name  and  address  of  person  to  whom  certificate  ia 
to  be  sent. 

(5)  In  the  case  of  all  published  works,  the  actual  date 
(year,  month,   and  day)  when  the  work  was  published. 

It  is  further  desirable  that  the  application  should  record  the 
name  of  the  author. 

By  "nationality"  is  meant  citizenship,  not  race. 

Applications  and  copies  may  be  sent  by  post  addressed  to  the 
"Register  of  Copyrights,  Library  of  Congress,  Washington, 
D.C." 
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Country. 


Duration  of  Copyright. 


Belgium     Five  years  after  the  death 

of  the  author. 
Denmark    Five  years  after  the  death 

of  the  author. 


For  five  years  from  the  end 
of  the  year  in  which  the 
first  copies  appeared,  or 
from  the  making  of  the 
negative. 


For  life  of  the  author  and 
life  of  his  widow.  If  he 
leaves  no  widow,  the 
copyrights  passes  to  his 
children  for  twenty 
years,  or  to  other  heirs 
for  ten  years. 

In  artistic  works,  first  for 
the  life  of  the  author  or 
forty  years,  whichever 
is  the  longer,  then  for 
another  forty  years, 
during  which  time  re- 
production can  be  made 
on  payment  to  the  author 
of  5  per  cent,  of  the 
published  price  of  each 
copy. 


Conditions. 


None. 

All  copies  must  bear  the 
author's  name  and  the 
words  "  Exclusive  pro- 
perty." 


Every  photographic  or 
photo-mechanical  copy 
must  bear,  either  on  the 
picture  or  on  the  mount- 
ing, the  name  or  firm 
of  the  photographer  or 
publisher,  his  address, 
and  the  year  in  which 
the  reproductions  first 
appeared. 
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Formalities  to  be  observed. 


Notes. 


None. 

Declaration  must  be  made 
at  the  Department  of  the 
Interior  and  one  copy  de- 
posited. The  declaration 
must  state  the  full  name 
of  the  photographer,  a 
description  of  the  photo- 
graph, and,  if  the  photo- 
graph is  reproduced  from 
a  work  of  art  the  name  of 
the  artist. 

Five  copies  to  be  deposited 
at  the  Department  of  the 
Interior. 


Three  copies  must  be  de- 
posited, with  description 
of  same,  stating  year  of 
publication  and  desire  to 
reserve  rights  as  author 
or  publisher.  The  de- 
claration must  be  made 
within  three  months  of 
first  publication,  but  it 
can  be  made  at  any  later 
time  within  ten  years, 
unless  the  work  is  repro- 
duced in  the  meantime  or 
copies  imported  from  a 
foreign  country. 


Actions  for  infringements 
can  only  be  brought  by 
an  injured  party,  and 
within  a  year  and  a  day. 
Persons  infringing  or 
selling  or  importing 
pirated  copies  are  liable 
to  a  fine  and  to  indemnify 
the  injured  person. 
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Country. 


Japan   ... 


Luxem- 
bourg 
Monaco 
Norway 


Spain   ... 
Sweden 


Switzer- 
land 

Tunis   . 


Duration  of  Copyright. 


For  ten  years  from  pub- 
lication, or  taking  of 
negative  if  not  pub- 
lished. 


Fifty  years  after  the  death 
of  the  author. 

For  the  life  of  the  author. 

For  five  years  from  the 
expiration  of  the  year 
in  which  the  first  copy 
was  made,  but  terminat- 
ing in  any  case  at  the 
death  of  the  photo- 
grapher. 


For  the  life  of  the  author 
and  eighty  years  after 
his  death. 

For  five  years  after  pub- 
lication. 


Five  years  after  registra- 
tion. 

For  the  life  of  the  author 
and  fifty  years  after  his 
death. 


Conditions. 


The  word  "  Einberettiget " 
(protected)  must  appear 
on  each  copy,  also  the 
date  of  production,  the 
name  of  the  photo- 
grapher, and  the  name 
of  the  artist  if  the 
photograph  is  a  copy  of 
a  work  of  art. 


Each  copy  must  bear  the 
name  and  address  of  the 
photographer  and  the 
year  of  first  publication. 


FRANCE.— According  to  Coppinger  ("  The  Law  of  Copyright,"  1904 
edition,  page  554),  copyright  in  photographs  in  France  has  been 
greatly  a  matter  of  controversy,  photographs  not  being  expressly 
dealt  with  under  any  legislation.  It  has  been  held  (a)  that  all 
photographs  are  protected  under  the  law  of  July  19,  1793,  by  which 
the  copyright  in  works  of  art  endures  for  fifty  years  after  the  death 
of  the  artist;  (6)  that  no  photographs  are  protected;  (c)  that  only 
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Formalities  to  be  observed. 


Notes. 


Registration  is  made  in  the 
Department  of  the  In- 
terior. In  default  of 
registration  a  civil  action 
for  infringement  cannot 
be  brought,  nor  can  the 
copyright  be  mortgaged 
or  transferred. 


Norwegian  authorities  have 
notified  the  Berne  Inter- 
national Bureau  that  no 
formalities  need  be  ob- 
served for  the  creation  or 
maintenance  of  copyright 
or  as  a  preliminary  to 
taking  action  for  infringe- 
ment, but  a  law  of  1882 
demanding  registration 
appears  to  be  still  in 
existence. 

No  registration  or  deposit 
is  necessary  in  general 
for  works  of  art. 


Registration  must  be  made 
at  the  Federal  Depart- 
ment within  three  months. 


Lawful  reproductions  of  a 
work  of  art  enjoy  copy- 
right as  long  as  the 
copyright  lasts  in  the 
original.  The  right  to 
reproduce  photographic 
portraits  belongs  to  the 
person  who  has  ordered 
them. 


photographs  of  artistic  merit  are  entitled  to  protection.  The  general 
decisions  of  the  courts  seem  based  on  the  third  alternative.  The 
judges  decide  whether  a  photograph  is  a  work  of  art  or  not,  and 
their  decision  can  be  taken  to  the  highest  court  of  appeal.  The 
French  law  of  1902  grants  copyright  to  designs  of  buildings,  and 
an  architect  can  prevent  a  photograph  of  a  private  building  being 
taken  for  purposes  of  profit. 


CHAPTER  X. 

COPYRIGHT  IN  ARCHITECTURAL  WORKS, 
SCULPTURE,  WORKS  OF  ARTISTIC  CRAFTS- 
MANSHIP, AND  IN  CINEMATOGRAPH  FILMS, 

ETC, 

1  59.  Some  Definitions.— In  this  chapter  we  deal  briefly 
with  certain  classes  of  works,  the  provisions  in  regard  to  which 
affect  the  photographer,  not  in  his  capacity  as  producer,  but  in 
respect  to  infringement  which,  innocently  or  wilfully,  he  may 
commit. 

In  regard  to  these  works  the  Act  supplies  certain  definitions. 
An  "  architectural  work  ol  art  "  means  any  building  or  struc- 
ture having  an  artistic  character  or  design,  in  respect  of  such 
character  or  design,  or  any  model  for  such  building  or  structure, 
provided  that  the  protection  afforded  by  the  Act  shall  be  con- 
fined to  the  artistic  character  and  design  and  shall  not  extend 
to  processes  or  methods  of  construction. 

A  "  work  of  sculpture  "  includes  casts  and  models. 

Works  of  artistic  craftsmanship  is  a  phrase  used  in  the  Act 
as  part  of  the  definition  of  "  artistic  work,"  but  itself  seems  to 
require  definition.  It  may  be  presumed  to  include  such  work 
as  artistic  designs  in  jewellery,  pottery,  or  any  of  the  numerous 
artistic  crafts,  in  regard  to  many  of  which  the  existence  of 
copyright  has  been  somewhat  obscured  in  the  past  owing  to  the 
difficulty  of  sharply  classifying  them  for  protection  under  one 
or  other  of  the  many  previous  Acts.  The  drafting  of  the  present 
comprehensive  Act  would  seem  to  leave  little  room  for  doubt 
that  such  works  as  these  obtain  the  same  degree  of  copyright 
protection  as  a  book  or  a  painting. 

1  60.  Conditions  as  to  Copying  Sculpture,  Architec- 
ture, etc.— Sculpture  was  accorded  copyright  under  a  previous 
Act,  but  hitherto  architecture  has  not  been  made  the 
subject  of  copyright.  The  provisions  as  regard  these  classes 
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of  work  do  not  immediately  interest  photographers  ex- 
cept in  so  far  that,  in  accordance  with  a  special  clause 
of  Sect.  2,  it  is  provided  that,  in  certain  circumstances, 
the  making  or  publishing  of  paintings,  photographs,  etc.,  of  a 
work  of  sculpture  or  artistic  craftsmanship,  or  of  a  building,  is 
not  an  infringement  of  the  copyright  in  these  works.  (See  IT  30.) 

In  the  case  of  sculpture,  or  artistic  craftsmanship,  if  the 
work  is  permanently  situate  in  a  public  place  or  building,  it 
may  be  copied  (for  example,  by  means  of  photography),  and  the 
copies  published.  The  meaning  of  a  public  place  or  building 
is  not  denned  in  the  Act,  but  it  may  be  taken  to  be  any  place 
to  which  the  general  public  are  invited  and  admitted  or  to 
which  they  can  demand  admittance.  Broadly  speaking,  it  is 
obvious  that  the  effect  of  the  clause  is  to  provide  that  works  of 
sculpture  or  artistic  craftsmanship  placed  in  museums,  public 
institutions,  etc.,  are  available  for  reproduction  without  the 
makers  of  such  copies  being  liable  to  the  penalties  provided  for 
infringement. 

In  the  case  of  buildings,  or,  rather,  to  use  the  terms  of  the 
Act,  "  architectural  works  of  art,"  the  copy  must  not  be  in 
the  nature  of  an  architectural  drawing  or  plan.  For  obvious 
reasons  photographs  cannot  infringe  in  this  way,  except  it  be 
a  copy  of  the  architect's  plan,  which  is  protected,  so  that,  in 
regard  to  them,  the  meaning  of  this  provision  is  perfectly  clear 
— a  photograph  of  any  architectural  work  in  which  there  is 
copyright  is  not  an  infringement  of  such  copyright. 

In  regard  to  the  above  classes  of  work,  it  should  be  borne  in 
mind  that  the  term  of  copyright  is  not  the  same  as  that  for 
photographs,  and  may  frequently  be  much  longer.  It  is  for  the 
life  of  the  author  and  fifty  years  after  his  death.  (See  IT  9.) 

1  61.  Cinematograph  Films.— Hitherto  a  cinematograph 
film  enjoyed  no  copyright  protection,  and  in  the  past  there  has 
been  no  remedy  for  the  producers  of  cinematograph  records  of 
stories  and  other  subjects  against  those  who  prepared  the  same 
series  of  subjects  and  pantomimic  actions  and  themselves  pre- 
pared film  negatives  and  positives.  But  under  the  new  Act 
cinematograph  productions  are  accorded  the  same  rights  as 
literary  and  artistic  works,  namely,  as  regards  term,  for  the 
life  of  the  author  and  fifty  years  after  his  death.  The  Act 
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defines  "  cinematograph  "  as  including  any  work  produced  by 
any  process  analogous  to  cinematography,  and  it  is  expressly 
provided  that  the  copyright  in  any  literary,  dramatic,  or  musi- 
cal work  includes  the  sole  right  to  make  any  record,  cinemato- 
graph film,  or  other  contrivance  by  means  of  which  the  work 
may  be  mechanically  performed  or  delivered.  It  is  evidently 
the  intention  of  the  Act  that  the  producer  of  a  cinematograph 
drama  or  story  is  granted  the  same  rights  in  his  production  as 
in  the  case  of  the  work  of  a  playwright.  A  dramatic  work  is 
specially  indicated  as  including  an  entertainment  in  dumb  show 
where  the  scenic  arrangement  or  acting  form  is  fixed  in  writing 
or  otherwise.  According  to  the  terms  of  the  definition  (see 
Appendix)  any  cinematograph  production  where  the  arrange- 
ment or  acting  form  or  the  combination  of  incidents  represented 
give  the  work  an  original  character  is  a  dramatic  work.  Just 
as  in  the  case  of  ordinary  photography,  it  may  be  presumed 
that  there  is  nothing  in  the  Act  to  prevent  one  cinematographer 
taking  as  the  subject  of  a  film  natural  scenery,  etc.,  in  which 
another  cinematographer  may  have  copyright ;  but,  presumably, 
if  the  second  is  a  copy  of  the  first  as  regards  the  particular 
arrangement  or  sequence  of  the  pictures  so  as  to  suggest  to  those 
viewing  the  second  that  it  is  a  copy  of  the  first,  the  owner  of 
the  first  would  have  reasonable  ground  for  proceedings  for 
infringement. 
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APPENDIX. 


COPYRIGHT  ACT,  1911. 

(1  and  2  Geo.  5.) 

The  following  is  the  text  of  the  Copyright  Act,  1911,  lees  the 
parts  dealing  specifically  with  books,  musical  rolls,  etc.,  .and  there- 
fore without  'bearing  on  the  question  of  copyright  in  photographs 
or  the  reproduction  of  works  of  art,  etc.,  'by  photography.  The 
full  text  of  the  Aot  is  obtainable  (through  any  'bookseller)  from  the 
Government  publishers,  price  3d. 

AN    ACT    TO    AMEND    AND    CONSOLIDATE    THE    LAW 
RELATING    TO    COPYRIGHT. 

(December  16,  1911.) 

Be  it  enacted  (by  the  King's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  aail  (by  the 
authority  of  the  same,  as  follows  : — 

PART    I. 

Imperial    Copyright. 

Eights. 

1. — (1)  Subject  to  the  provisions  of  this  Act,  copyright  shall  sub- 
sist throughout  the  parts  of  His  Majesty's  dominions  to  which  this 
Act  extends  for  the  term  herein-after  mentioned  in  every  original 
literary  dramatic  musical  and  artistic  work,  if — 

(a)  in   the   case   of  a  published  work,  the  work  was  first  pub- 
lished within  such  parts  of  His  Majesty's  dominions  as  afore- 
said ;  and 

(b)  in  the  case  of  an  unpublished  work,  the  author  wae  iat  the 
date  of  the  making  of  the  work  a  British  subject  or  resident 
within  such  parts  of  His  Majesty's  dominions  as  aforesaid  ; 

but  in  no  other  works,  except  so  far  as  the  protection  conferred  by 
this  Act  is  extended  by  Orders  in  Council  thereunder  relating  to 
self -governing  dominions  to  which  this  Act  does  not  extend  and  to 
foreign  countries, 
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(2)  For  the  purposes  of  this  Act,  "copyright"  means  the  sole  right 
to  produce  or  reproduce  the  work  or  any  substantial  part  thereof  in 
any  material  form  whatsoever,  to  perform,  or  in  the  case  of  a  lecture 
to  deliver,  the  work  or  any  substantial  part  thereof  in  public ;  if  the 
work  is  unpublished,  to  publish  the  work  or  any  substantial  part 
thereof;  and  shall  include  the  sole  right, — 

(a)  to  produce,  reproduce,  perform,  or  publish  any  (translation 
of  the  work ; 

(b)  in  the  case  of  a  dramatic  work,  to  convert  it  into  a  novel 
or  other  non-dramatic  work ; 

(c)  in  the   case  of  &  novel  or  other  non-dramatic  work,  or  of 

an  artistic  work,  to  convert  it  into  a  dramatic  work,   by 
way  of  performance  in  public  or  otherwise ; 

(d)  in  the  case  of  a  literary,   dramatic,  or   musical  work,  to 
make  any  record,  perforated  roll,   cinematograph  film,  or 
other    contrivance  by  means  of   which  the  work   may  be 
mechanically  performed  or  delivered, 

and  to  authorise  any  such  acts  as  aforesaid. 

(3)  For  (the  purposes  of  this  Act,  publication,  in  relation  to  any 
work,  means  the  issue  of  copies  of  the  work  to  the  public,   and 
does  not  include  the  performance  in  public  of  a  dramatic  or  musi- 
cal work,  the  delivery  in  public  of  a  'lecture,  the  exhibition  in  public 
of  an  artistic  work,  or  the  construction  of  an  architectural  work  of 
art,  but,  for  the  purposes  of   this  provision,  the  issue   of  photo- 
graphs and   engravings  of   works   of   sculpture   and   architectural 
works  of  art  shall  not  be  deemed  to  be  publication  of  such  works. 

INFRINGEMENT  OF  COPYRIGHT. 

2. — (1)  Copyright  in  a  work  shall  be  fleemed  to  be  infringed  by 
any  person  who,  without  the  consent  of  the  owner  of  the  copy- 
right, does  anything  the  cole  right  to  do  which  is  by  this  Act  con- 
ferred on  (the  owner  of  the  copyright  :  Provided  that  the  following 
acts  shall  not  constitute  an  infringement  of  copyright  : — 

(i.)  Any  fair  dealing  with  any  work  for  the  purposes  of 
private  study,  research,  criticism,  review,  or  newspaper  sum- 
mary : 

(ii.)  Where  the  author  of  an  artistic  work  is  not  (the  owner 
of  the  copyright  therein,  the  use  by  the  author  of  any  mould, 
cast,  sketch,  plan,  model,  or  study  made  by  him  for  the 
purpose  of  the  work,  provided  that  he  does  not  thereby 
repeat  or  imitate  the  main  design  of  that  work  : 
(iii.)  The  making  or  publishing  of  -paintings,  drawings,  engrav. 
ings,  or  photographs  of  a  work  of  sculpture  or  artistic  crafts- 
manship, if  permanently  situate  in  a  public  place  or  building, 
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or  (the  making  or  publishing  of  paintings,  drawings,  engrav- 
ings, or  photographs  (which  are  not  in  the  nature  of  archi- 
tectural drawings  or  plans)  of  any  architectural  work  of  art  : 

(2)  Copyright  in  a  work  shall  also  be  deemed  to  be  infringed  by 
any  person  who — 

(a)  'sells  or  lets  for  hire,  or  by  way  of  trade  exposes  or  offers 
for  sale  or  hire ;  or 

(b)  distributes  either  for  the  purposes  of  tirade  or  to  such  an 
extent  as  to  affect  prejudically  the  owner  of  the  copyright ; 
or 

(c)  lay  way  of  trade  exhibit*  in  public  ;  or 

(d)  imports  for  -sale  or  hire  into  any  pant  of   His  Majesty's 
dominions  to  which  this  Act  extends, 

any  work  which  to  his  knowledge  infringes  copyright  or  would  in- 
fringe copyright  if  it  had  Ibeen  made  within  the  part  of  His 
Majesty's  dominions  in  or  into  which  the  sale  or  hiring,  exposure, 
offering  for  sale  or  hire,  distribution,  exhibition,  or  importation 
took  place. 

(3)  Copyright  in  a  work  shall  also  be  deemed  to  be  infringed  by 
any  person  who  for  his  private   profit  permits  a  theatre  or  other 
place  of  entertainment  to  be  used  for  the  performance  in  public 
of  the  work  withoult  the   consent  of  the  owner  of  the  copyright, 
unless  he  was  not  aware,  and  had  no  reasonable  ground  for  suspect- 
ing, that  the  performance  would  be  an  infringement  of  copyright. 

OWNERSHIP  OF  COPYRIGHT,  ETC. 

5. — (1)  Subject  to  the  provisions  of  this  Act,  the   author  of  a 
work  shall  be  the  first  owner  of  the  copyright  therein  : 
Provided  that — 

(a)  where,  in  the  case  of  an  engraving,  photograph,  or  por- 
trait, the  plate  or  other  original  was  ordered  toy  some  other 
person  and  was  made  for  valuable  consideration  in  pur- 
suance of  that  order,  then,  in  the  absence  of  any  agree- 
ment fto  the  contrary,  the  person  by  whom  such  plate  or 
other  original  "was  ordered  shall  be  the  first  owner  of  the 
copyright;  and 

fb)  where  the  author  was  in  the  employment  of  some  other  per- 
son under  a  contract  of  service  or  apprenticeship  and  the 
work  was  made  in  the  course  of  his  employment  by  that 
person,  the  person  by  whom  the  author  was  employed  shall, 
in  the  absence  of  any  agreement  to  the  contrary,  be  the 
first  owner  of  the  copyright,  but  where  the  work  ie  an 
article  or  either  contribution  to  a  newspaper,  magazine,  or 
similar  periodical,  there  shall,  in  the  absence  of  any  agree- 
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ment  to  the  contrary,  be  deemed  to  be  reserved  to  the 
author  a  right  to  restrain  the  publication  of  the  work, 
otherwise  than  as  part  of  a  newspaper,  magazine,  or  similar 
periodical. 

(2)  The  owner  of  the  copyright  in  any  work  may  assign  the  right, 
either  wholly  or  partially,  and  either  generally  or  subject  to  limit- 
ations to  the  United  Kingdom  or  any  self-governing  dominion  or 
other  part  of  Hie  Majesty's  dominions  to  which  this  Act  extends, 
and  either   for  the  whole  term  of  the  copyright  or  for  any   part 
thereof,  and  may   grant  any  interest  in  the  right  by  licence,  but 
no  such  assignment  or  grant  shall  be  valid  unless  at  is  in  writing 
signed  by  the  owner  of  the  right  in  respect  of  which  the  assign- 
ment or  grant  is  made,  or  by  his  duly  authorised  agent  : 

Provided  that,  where  the  author  of  a  work  is  the  first  owner 
of  the  copyright  therein,  no  assignment  of  the  copyright,  and  no 
grant  of  any  interest  therein,  made  by  him  (otherwise  than  by  will) 
after  the  passing  of  this  Act,  shall  be  operative  to  vest  in  the 
assignee  or  grantee  any  rights  with  respect  to  the  copyright  in  the 
work  beyond  the  expiration  of  twenty-five  years  from  the  death  of 
the  author,  and  the  reversionary  interest  in  the  copyright  ex- 
pectant on  the  termination  of  that  period  shall,  on  the  death  of  the 
author,  notwithstanding  any  agreement  to  the  contrary,  devolve 
on  his  legal  personal  representatives  as  part  of  his  estate,  and  any 
agreement  entered  into  'by  him  as  to  the  disposition  of  such  rever- 
sionary interest  shall  be  null  and  void,  but  nothing  in  this  proviso 
shall  foe  construed  as  applying  to  the  assignment  of  the  copyright 
in  a  collective  work  or  a  licence  to  publish  a  work  or  part  of  a  work 
as  part  of  a  collective  work. 

(3)  Where,    under  any    partial    assignment    of   copyright,    the 
assignee  becom&s  entitled  to  any  right  comprised  in  copyright,  the 
assignee   as    respects   the  right  so  assigned,    and    the    assignor    as 
respects  the  rights  not  assigned,  shall  be  treated  for  the  purposes  of 
this  Act  as  the  owner  of  the  copyright,  and  the  provisions  of  this 
Act  shall  have  effect  accordingly. 

CIVIL  REMEDIES  FOR  INFRINGEMENT  OF  COPYRIGHT. 

6. — (1)  Where  copyright  in  any  work  has  been  infringed,  the 
owner  of  the  copyright  shall,  except  as  otherwise  provided  by  this 
Act,  be  entitled  to  all  such  remedies  by  way  of  injunction  or  inter- 
dict, damages,  accounts,  and  otherwise,  as  are  or  may  'be  conferred 
by  law  for  the  infringement  of  a  right. 

(2)  The  costs  of  all  parties  in  any  proceedings  in  respect  of  the 
infringement  of  copyright  shall  'be  in  the  absolute  discretion  of 
the  Court. 
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(3)  In  any  action  for  infringement  of  copyright  in  any  work,  the 
work  shall  be  presumed  to  be  a  work  in  which  copyright  subsists, 
and  the  plaintiff  shall  foe  presumed  to  be  the  owner  of  the  copy- 
right, unless  the  defendant  puts  in  issue  the  existence  of  the  copy- 
right, or,  as  the  case  may  be,  the  title  of  the  plaintiff,  and  where 
any  such  question  is  in  issue,  then — 

(a)  if  a  name  purporting  to  be  that  of  the  author  of  the  work 
is   printed    or   otherwise   indicated   thereon   in  the   usual 
manner,  the  person  whose  name  is  so  printed  or  indicated 
shall,  unless  the  contrary  is  proved,  be  presumed  to  'be 
the  author  of  the  work; 

(b)  if  no  name  is  so  printed  or  indicated,  or  if  the  name  &o 
printed  or  indicated  is  not  the  author's  true  name  or  the 
name  by  which  'he  is  commonly  known,  and  a  name  pur- 
porting to  be  that  of  the  publisher   or  proprietor  of  the 
work  is  printed  or  otherwise  indicated  thereon  in  the  usual 
manner,  the  person  whose  name  is  so  printed  or  indicated 
shall,  unless  the  contrary  is  proved,  be  presumed  to  foe  the 
owner  of  the  copyright  in  the  work  for  the  purposes  of 
proceedings  in  respect  of  the   infringement  of   copyright 
therein. 

RIGHTS  OF  OWNER  AGAINST  PERSONS  POSSESSING  OR  DEALING  WITH 
INFRINGING  COPIES,  ETC. 

7.  All  infringing  copies  of  any  work  in  which  copyright  subsists, 
or  of  any  substantial  part  thereof,  and  all  plates  used  or  intended  to 
be  used  for  the  production  of  such  infringing  copies,  <shall  be  deemed 
to  be  the  property  of  the  owner  of  the  'copyright,  who  accordingly 
may  take  proceedings  for  the  recovery  of  the  possession  thereof  or 
in  respect  of  the  conversion  thereof. 

EXEMPTION    OF    INNOCENT    INFRINGER    FROM    LIABILITY    TO    PAY 
DAMAGES,  ETC. 

8.  Where  proceedings  are  taken  in  respect  of  the  infringement  of 
the  copyright  in  any  work  and  the  defendant  in  his  defence  alleges 
that  he  was  not  aware  of  the  existence  of  the  copyright  in  the  work, 
the  plaintiff  shall  not  foe  entitled  to  any   remedy  other  than  an 
injunction  or    interdict    in    respect    of    the   infringement    if   the 
defendant  proves  that  at  the  date  of  the  infringement  he  was  not 
aware  and  had  no  reasonable  (ground  for  suspecting  that  copyright 
subsisted  in  the  work. 

RESTRICTIONS  ON  REMEDIES  IN  THE  CASE  OF  ARCHITECTURE. 
9. — (1)  Where  the  construction  of  a  building  or  other  structure 
which  infringes  or  which,  if  completed,  would  infringe  the  copy- 
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right  in  some  other  work  'has  been  commenced,  the  owner  of  the 
copyright  shall  not  be  entitled  to  obtain  .an  injunction  or  interdict 
to  restrain  the  construction  of  such  building  or  structure  or  to  order 
its  demolition. 

(2)  Such  of  the  other  provisions  of  this  Act  as  provide  that  an  in- 
fringing copy  of  a  work  shall  be  deemed  to  be  the  property  of  the 
owner  of  the  copyright,  or  .as  impose  summary  penalties,  shall  not 
apply  in  any  case  to  which  this  section  applies. 

LIMITATION  OF  ACTIONS. 

10.  An  action  in  respect  of  infringement  of  copyright  shall  not  be 
commenced  after  the  expiration  of  three  years  next  after  the  in- 
fringement. 

PENALTIES  FOR  DEALING  WITH  INFRINGING  COPIES,  ETC. 
11. — (1)  If  any  person  knowingly — 

(a)  makes  for  sale  or  hire  any  infringing  copy  of  a  work  in 
which  copyright  subsists;  or 

(b)  sells  or  lets  for  hire,  or  by  way  of  trade  exposes  or  offers 
for  sale  or  hire  any  infringing  copy  of  any  such  work ;  or 

(c)  distributes  infringing  copies  of  any  such  work  either  for  the 

purposes  of  trade  or  to  such  an  extent  as  to  affect  pre- 
judicially the  owner  of  the  copyright;  or 

(d)  by  way  of  trade  exhibits  in  public  any  infringing  copy  of 
any  such  work;  or 

(e)  imports  for  sale  or  hire  into  the  United  Kingdom  any  in. 
fringing  copy  of  any  -such  work  : 

he  shall  be  guilty  of  an  offence  under  this  Act  and  be  liable  on 
summary  conviction  to  a  fine  not  exceeding  forty  shillings  for 
every  copy  dealt  with  in  contravention  of  this  section,  but  not 
exceeding  fifty  pounds  in  respect  of  the  same  transaction;  or,  in 
the  case  of  a  second  or  subsequent  offence,  either  to  such  fine  or  to 
imprisonment  with  or  without  hard  labour  for  a  term  not  exceeding 
two  months. 

(2)  If  any  person  knowingly  makes  or  has  in  his  possession  any 
plate  for  the  purpose  of  making  infringing  copies  of  any  work  in 
which  copyright,  subsists,  or  knowingly  and  for  hi«  private  profit 
causes  any  such  work  to  foe  performed  in  public  without  the  consent 
of  the  owner  of  the  copyright,  he  shall  be  guilty  of  an  offence 
under  this  Act,  and  be  liable  on  summary  conviction  to  a  fine  not 
exceeding  fifty  pounds,  or,  in  the  case  of  a  second  or  subsequent 
offence,  either  to  such  fine  or  to  imprisonment  with  or  without  hard 
labour  for  a  term  not  exceeding  two  months. 
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(3)  The  court  before  which  any  such  proceedings  arc  taken  may, 
whether  the  alleged  offender  is  convicted  or  not,  order  that  all 
copies  of  the  work  or  all  plates  in  the  possession  of  the  alleged 
offender,  which  appear  to  it  to  be  infringing  copies  or  plates  for 
the  purpose  of  making  infringing  copies,  be  destroyed  or  delivered 
up  to  the  owner  of  the  copyright  or  otherwise  dealt  with  as  the  court 
may  think  fit. 

APPEALS  TO  QUARTER  SESSIONS. 

12.  Any  person  aggrieved  by  a  summary  conviction  of  an  offence 
under  the  foregoing  provisions  of  this  Act  may  in  England   and 
Ireland  appeal  to  a  Court  of  Quarter  Sessions  and  in  Scotland  under 
and  in  terms  of  the  Summary  Jurisdiction  (Scotland)  Acts. 

EXTENT  OP  PROVISIONS  AS  TO  SUMMARY  REMEDIES. 

13.  The  provisions  of  this  Act  with  respect  to  summary  remedies 
shall  extend  only  to  tEe  United  Kingdom. 

IMPORTATION  or  COPIES. 

14. — (!)  Copies  made  out  of  the  United  Kingdom  of  any  work  in 
which  copyright  suhsiste  which  if  made  in  the  United  Kingdom 
would  infringe  copyright,  and  as  to  which  the  owner  of  the  copy- 
right gives  notice  in  writing  by  himself  or  his  agent  to  the  Com- 
missioners of  Customs  and  Excise,  that  he  is  desirous  that  such 
copies  should  not  be  imported  into  the  United  Kingdom,  shall  not 
be  so  imported,  and  shall,  subject  to  the  provisions  of  this  section, 
be  deemed  to  'be  included  in  the  table  of  prohibitions  and  restrictions 
contained  in  section  forty-two  of  the  Customs  Consolidation  Act, 
1876,  and  that  section  shall  apply  accordingly. 

(2)  Before  detaining  any  such  copies  or  taking  any  further  pro- 
ceedings with  a  view  to  the  forfeiture  thereof  under  the   law  re- 
lating to  the  Customs,  the  Commissioners  of  Customs  and  Excise 
may   require   the    regulations    under  this   section,    whether  as    to 
information,  conditions,  or  other  matters,  to  be  complied  with,  and 
may  satisfy  themselves  in  accordance  with  those  regulations  that 
the  copies  are  such  as  are  prohibited  by  this  section  to  be  imported. 

(3)  The  Commissioners  of  Customs  and  Excise  may  make  regula- 
tions, either  general  or  special,  respecting  the  detention  and  for- 
feiture of   copies  the  importation  of   which  is  prohibited  by  this 
section,   and   the   conditions,    if   any,   to   be    fulfilled   before   such 
detention  and  forfeiture,  and  may,  by  such    regulations,  determine 
the   information,  notices,   and  security  to  be  given,   and  the  evj- 
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dence  requisite  for  any  of  the  purposes  of  this  section,  and  the  mode 
of  verification  of  such  evidence. 

(4)  The  regulations  may  apply  to  copies  of  all   works  the   im- 
portation of  copies    of   which    is   prohibited    by   this    section,   or 
different  regulations  may  be  made  respecting  different  classes  of  euch 
works. 

(5)  The  regulations  may  provide  for  the  informant  reimbursing 
the  Commissioners  of  Customs  and  Excise  all  expenses  and  damages 
incurred  in  respect  of  any  detention  made  on  his  information,  and 
of  any  proceedings  consequent  on  such  detention ;  and  may  provide 
for  notices  under  any  enactment  repealed  by  this  Act  being  treated 
as  notices  given  under  this  section. 

(6)  The  foregoing  provisions  of  this  section  shall  have  effect  as 
if  they  were  part  of  the  Customs  Consolidation  Act,  1876  :  Provided 
that,  notwithstanding  anything  in  that  Act,  the  Isle  of  Man  shall 
not  be  treated  as  part  of  the  United  Kingdom  for   the  purposes 
of  this  section. 

(7)  This   section  shall,   with   the  necessary   modifications,   apply 
to  the  importation  into  a  British  possession  to  which  this  Act  ex- 
tends of  copies  of  works  made  out  of   that  possession. 

PROVISIONS  AS  TO  PHOTOGRAPHS. 

21.  The  term  for  which  copyright  shall  subsist  in  photographs 
shall  be  fifty  years  from  the  making  of  the  original  negative  from 
which  the  photograph  was  directly  or  indirectly  derived,  and  the 
person  who  was  owner  of  such  negative  at  the  time  when  such  nega- 
tive was  made  shall  be  deemed  to  be  the  author  of  the  work,  and, 
where  such  owner  is  a,  body  corporate,  the  body  corporate  shall  be 
deemed  for  the  purposes  of  this  Act  to  reside  within  the  parts  of 
His  Majesty's  dominions  to  which  this  Act  extends  if  it  has  estab- 
lished a  place  of  business  within  such  parts. 

PROVISIONS  AS  TO  DESIGNS  REGISTRABLE  UNDER  7  EDW.  7.  c.  29. 

22. — (1)  This  Act  shall  not  apply  to  designs  capable  of  being 
registered  under  the  Patents  and  Designs  Act,  1907,  except  designs 
which,  though  capable  of  being  so  registered,  are  not  used  or  in- 
tended to  be  used  as  models  or  patterns  to  be  multiplied  by  any 
industrial  process. 

(2)  General  rules  under  section  eighty-six  of  the  Patents  and 
Designs  Act,  1907,  may  be  made  for  determining  the  conditions 
under  which  a  design  shall  be  deemed  to  be  used  for  euch  pur- 
poses as  aforesaid. 
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WORKS  OF  FOREIGN  AUTHORS  FIRST  PUBLISHED  IN  PARTS  OF  His 
MAJESTY'S  DOMINIONS  TO  WHICH  ACT  EXTENDS. 

23.  If  it  appears  to  His  Majesty  that  a  foreign  country  does  not 
give,  or  has  not  undertaken  to  give,  adequate  protection  to  the  works 
of  British  authors,  it  shall  be  lawful  for  His  Majesty  by  Order  in 
Council  to  direct  that  such  of  the  provisions  of  this  Act  as  confer 
copyright  on  works  first  published  within  the  parts  of  His  Majesty's 
dominions  to  which  this  Act  extends,  shall  not  apply  to  works 
published  after  the  date  specified  in  the  Order,  the  authors  whereof 
are  subjects  or  citizens  of  such  foreign  country,  and  are  not  resi- 
dent in  His  Majesty's  dominions,  and  thereupon  those  provisions 
shall  not  apply  to  such  works. 

EXISTING  WORKS. 

24.— (1)  Where  any  person  is  immediately  before  the  commence- 
ment of  this  Act  entitled  to  any  such  right  in  any  work  as  is 
specified  in  the  first  column  of  the  First  'Schedule  to  this  Act,  or  to 
any  interest  in  such  a  right,  he  shall,  as  from  that  date,  be  entitled 
to  the  substituted  right  set  forth  in  the  second  column  of  that 
schedule,  or  to  the  same-  interest  in  such,  a  substituted  right,  and  to 
no  other  right  or  interest,  and  such  substituted  right  shall  subsist 
for  the  term  for  which  it  would  have  .subsisted  if  this  Act  had 
been  in  force  at  the  date  when  the  work  was  made  and  the  work 
had  been  one  entitled  to  copyright  thereunder  : 

Provided  that — 

(a)  if  the  author  of  any  work  in  which  any  .such  right  as  i* 
specified  in  the  first  column  of  the  First  Schedule  to  this 
Act  subsists  at  the  commencement  of  this  Act  has,  before 
that  date,  assigned  the  right  or  granted  any  interest  therein 
for  the  whole  term  of  the  right,  then  at  the  date  when, 
but  for  the  passing  of  this  Act,  the  right  would  have 
expired  the  .substituted  right  conferred  by  this  section  shall, 
in  the  absence  of  express  agreement,  pass  to  the  author  of 
the  work,  and  any  interest  therein  created  before  the  com- 
mencement of  this  Act  and  then  subsisting  shall  determine ; 
but  the  person  who  immediately  before  the  date  at  which 
the  right  would  so  have  expired  was  the  owner  of  the 
right  or  interest  shall  be  entitled  at  his  option  either — 

(i)  on  giving  such  notice  as  hereinafter  mentioned,  to 
an  assignment  of  the  right  or  the  grant  of  a  similar 
interest  therein  for  the  remainder  of  the  term  of  the 
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right  for  such  consideration  as,  failing  agreement,  may 
be  determined  by  arbitration;  or 

(ii)  without  any  such  assignment  or  grant,  to  continue 
to  reproduceior  perform  the  work  in  like  manner  as  thereto- 
fore subject  to  the  payment,  if  demanded  by  the  author 
within  three  years  after  the  date  at  which  the  right  would 
have  so  expired,  of  such  royalties  to  the  author  as,  fail- 
ing agreement,  may  be  determined  by  arbitration,  or, 
where  the  work  is  incorporated  in  a  collective  work  and 
the  owner  of  the  right  or  interest  is  the  proprietor  of  that 
collective  work,  without  any  such  payment; 

The  notice  above  referred  to  must  be  given  not  more 
than  one  year  nor  less  than  six  months  before  the 
date  at  which  ,the  right  would  have  so  expired,  and 
must  be  sent  by  registered  post  to  the  author,  or, 
if  he  cannot  with  reasonable  diligence  be  found, 
advertised  in  the  London  Gazette  and  in  two 
London  newspapers  : 

(b)  where  any  person  has,  before  the  twenty-sixth  day  of  July 
nineteen  hundred  and  ten,  taken  any  action  whereby  he  has 
incurred  any  expenditure  or  liability  in  connection  with  the 
reproduction  or  performance  of  any  work  in  a  manner  which 
at  the  time  was  lawful,  or  for  the  purpose  of  or  with  a 
view  to  the  reproduction  or  performance  of  a  work  at  a 
time  when  such  reproduction  or  performance  would,  but 
for  the  passing  of  this  Act,  have  'been  lawful,  nothing  in 
this  section  shall  diminish  or  prejudice  any  rights  or  interest 
arising  from  or  in  connection  with  such  action  which  are 
subsisting  and  valuable  at  the  said  date,  unless  the  person 
who  by  virtue  of  this  section  becomes  entitled  to  restrain 
such  reproduction  or  performance  agrees  to  pay  such  com- 
pensation as,  failing  agreement,  may  be  determined  by 
arbitration. 

(2)  For  the  purposes  of  this  section,  the  expression  "author" 
includes  the  legal  personal  representatives  of  a  deceased  author. 

(3)  Subject  to  the  provisions  of  section  nineteen  sub-sections  (7) 
and  (8)  and  of  section  thirty-three  of  this  Act,  copyright  shall  not 
subsist  in  any  work  made  before  the  commencement  of  this  Act, 
otherwise  than  under,    and  in  accordance  with,  the  provisions  of 
this  section. 

APPLICATION  OF  ACT  TO  BRITISH  DOMINIONS. 

25. — (1)  This  Act,  except  such  of  the  provisions  thereof  as  are 
expressly  restricted  to  the  United  Kingdom,  shall  extend  through- 
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out  His  Majesty's  dominions  :  Provided  that  it  shall  not  extend 
to  a  self-governing  dominion,  unless  declared  t>y  the  Legislature 
of  that  dominion  to  be  in  force  therein  either  without  any  modifica- 
tions or  additions,  or  with  such  modifications  and  additions  relating 
exclusively  to  procedure  and  remedies,  or  necessary  to  adapt  this 
Act  to  the  circumstances  of  the  dominion,  as  may  be  enacted  by 
such  Legislature. 

(2)  If  the  Secretary  of  State  certifies  by  notice  published  in  the 
London  Gazette  that  any  self-governing  dominion  has  passed 
legislation  under  which  works,  the  authors  whereof  were  at  the 
date  of  the  making  of  the  works  British  subjects  resident  elesewhere 
than  in  the  dominion  or  (not  being  British  subjects)  were  resident 
in  the  parts  of  His  Majesty's  dominions  to  which  this  Act  extends, 
enjoy  within  the  dominion  rights  substantially  identical  with  those 
conferred  by  this  Act,  then,  whilst  such  legislation  continues  in 
force,  the  dominion  shall,  for  the  purposes  of  the  rights  conferred 
by  this  Act,  be  treated  as  if  it  were  a  dominion  to  which  this  Act 
extends ;  and  it  shall  be  lawful  for  the  Secretary  of  State  to  give 
such  a  certificate  as  aforesaid,  notwithstanding  that  the  remedies 
for  enforcing  the  rights,  or  the  restrictions  on  the  importation  of 
copies  of  worksn  manufactured  in  a  foreign  country,  under  the 
law  of  the  dominion,  differ  from  those  under  this  Act. 

LEGISLATIVE  POWERS  OF  SELF-GOVERNING  DOMINIONS. 

26. — (1)  The  Legislature  of  any  self-governing  dominion  may, 
at  any  time,  repeal  all  or  any  of  the  enactments  relating  to  copy- 
right passed  by  Parliament  (including  this  Act)  so  far  as  they  are 
operative  within  that  dominion  :  Provided  that  no  such  repeal  shall 
prejudicially  affect  any  legal  rights  existing  at  the  time  of  the 
repeal,  and  that,  on  this  Act  or  any  part  thereof  'being  so  repealed 
by  the  Legislature  of  a  self-governing  dominion,  that^  dominion 
shall  cease  to  be  a  dominion  to  which  this  Act  extends. 

(2)  In  any  self-governing  dominion  to  which  this  Act  does  not 
extend,  the  enactment*  repealed  by  this  Act  shall,  so  far  as  they  are 
operative  in  that  dominion,  continue  in.  force  until  repealed  fey  the 
Legislature  of  that  dominion. 

(3)  Where  His  Majesty  in  Council  i»  satisfied  that  the  law  of  a 
self-governing  dominion  to  which  this  Act  does  not  extend  provides 
adequate  protection  within  the  dominion  for  the  works   (whether 
published  or  unpublished)  of  authors  who  at  the  time  of  the  making 
of  the  work  were  British  subjects  resident  elsewhere  than  in  that 
dominion,  His  Majesty  in  Council  may,  for  the  purpose  of  giving 
reciprocal  protection,   direct  that  this  Act,   except  such  parts   (if 
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any)  thereof  as  may  be  specified  in  the  Order,  and  subject  to  any 
conditions  contained  therein,  shall,  within  the  parts  of  His  Majesty's 
dominions  to  which  this  Act  extends,  apply  to  works  the  authors 
whereof  were,  at  the  time  of  the  making  of  the  work,  resident 
within  the  first-mentioned  dominion,  and  to  works  first  published 
in  that  dominion  ;  but,  save  as  provided  by  such  an  Order,  works 
the  authors  whereof  were  resident  in  a  dominion  to  which  this  Act 
does  not  extend  shall  not,  whether  they  are  British  subjects  or 
not,  be  entitled  to  any  protection  under  this  Act  except  such 
protection  as  is  by  this  Act  conferred  on  works  first  published  within 
the  parts  of  His  Majesty's  dominions  to  which  this  Act  extends  : 

Provided  that  no  such  Order  shall  confer  any  rights  within  a 
self-governing  dominion,  but  the  Governor  in  Council  of  any  self- 
governing  dominion  to  which  this  Act  extends,  may,  by  Order, 
confer  within  that  dominion  the  like  rights  as  His  Majesty  in 
Council  is,  under  the  foregoing  provisions  of  this  sub-section, 
authorised  to  confer  within  other  parts  of  His  Majesty's  dominions. 

For  the  purposes  of  this  sub-section,  the  expression  "  a  dominion 
to  which  this  Act  extends"  includes  a  dominion  which  is  for  the 
purposes  of  this  Act  to  be  treated  as  if  it  were  a  dominion  to 
which  this  Act  extends. 

POWER  OF  LEGISLATURES  OF  BRITISH  POSSESSIONS  TO  PASS  SUPPLE- 
MENTAL LEGISLATION. 

27.  The  Legislature  of  any  British  possession  to  which  this  Act 
extends  may  modify  or  add  to  any  of  the  provisions  of  this  Act 
in  its   application  to  the    possession,   but,   except  so  far   as   such 
modifications  /and  additions  relate  to  procedure  and  remedies,  they 
shall  apply  only  to  works  the  authors   whereof  were,  at  the  time 
of  the   making  of  the  work,   resident  in  the   possession,    and   to 
works  first  published  in  the  possession. 

APPLICATION  TO  PROTECTORATES. 

28.  His  Majesty  may,  by  Order  in  Council,  extend  'this  Act  to 
any   territories  under  his  protection  and  to  Cyprus,   and,  on  the 
making  of  any  such  Order,  this  Act  shall,  subject  to  the  provisions 
of  the  Order,  have  effect  as  if  the   territories  to  which  it  applies 
or  Cyprus  wpre  part  of  His  Majesty's  dominions  to  which  this  Act 
extends. 
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PART    II. 
International  Copyright. 

POWER  TO  EXTEND  ACT  TO  FOREIGN  WORKS. 
29. — (1)  His  Majesty  may,  by  Order  in  Council,  direct  that  this 
Act  (except  such  parts,  if  any,  thereof  as  may  be  specified  in  the 
Order)  shall  apply — 

(a)  to  works  first  published  in  a  foreign  country  to  which  the 
Order  relates,  in  like  manner  as  if  they  were  first  published 
within  the  parts  of  Hie  Majesty's  dominions  to  which  this 
Act  extends; 

(b)  to  literary,  dramatic,  musical,  and  artistic  works,   or  any 
class  thereof,  the  authors  whereof  were  at  the  time  of  the 
making   of   the    work    subjects    or    citizens   of   a    foreign 
country  to  which  the  order  relates,  in  like  manner  as  if 
the  authors  were  British  subjects  : 

(c)  in  respect  of  residence  in  a  foreign  country  to  which  the 

Order  relates,  in  like  manner  as  if  such  residence  were 
residence  in  the  parts  of  His  Majesty's  dominions  to  which 
this  Act  extends ; 

and  thereupon,  subject  to  the  provisions  of  this  Part  of  this  Act 
and  of  the  Order,  this  Act  shall  apply  accordingly  : 
Provided  that— 

(i)  before  making  an  Order  in  Council  under  this  sec- 
tion in  respect  of  any  foreign  country  (other  than  a 
country  with  which  His  Majesty  has  entered  into  a  con- 
vention relating  to  copyright),  His  Majesty  shall  be  satis- 
fied that  that  foreign  country  has  made,  or  has  under- 
take n  to  make,  such  provisions,  if  any,  as  it  appears  to 
His  Majesty  expedient  to  require  for  the  protection  of 
•works  entitled  to  copyright  under  the  provisions  of 
Part  I.  of  this  Act; 

(ii)  the  Order  in  Council  may  provide  that  the  term  of  copy- 
right within  such  parts  of  "His  Majesty's  dominions  as 
aforesaid  shall  not  exceed  that  conferred  by  the  law  of 
the  country  to  which  the  Order  relates ; 

(Hi)  the  provisions  of  this  Act  as  to  the  delivery  of  copies 
of  books  shall  not  apply  to  works  first  published  in  such 
country,  except  so  far  as  is  provided  by  the  Order ; 
(iv)  the  Order  in  Council  may  provide  that  the  enjoyment 
of  the  rights  conferred  by  this  Act  shall  be  subject  to 
•the  accomplishment  of  such  conditions  and  formalities 
(if  any)  as  may  be  prescribed  by  the  Order ; 
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(v)  in  applying  the  provision  of  this  Act  as  to  ownership  of 
copyright,  the  Order  in  Council  may  make  such  modi- 
fications as  appear  necessary  having  regard  to  the  law 
of  the  foreign  country  j 

(vi)  in  applying  the  provisions  of  this  Act  as  to  existing 
works,  the  Order  in  Council  may  make  such  modifications 
as  appear  necessary,  and  may  provide  that  nothing  in 
those  provisions  as  so  applied  shall  be  construed  as  re- 
viving any  right  of  preventing  the  production  or  importa- 
tion of  any  translation  in  any  case  where  the  right  has 
ceased  by  virtue  of  section  five  of  the  International 
Copyright  Act,  1886. 

(2)  An  Order  in  Council  under  this  section  may  extend  to  all 
the  several  countries  named  or  described  therein. 

APPLICATION  OF  PART  II.  TO  BRITISH  POSSESSIONS. 
30. — (1)  An  Order  in  Council  under  this  Part  of  this  Act  shall 
apply  to  all  His  Majesty's  dominions  to  which  this  Act  extends 
except  self-governing  dominions  and  any  other  possession  specified 
in  the  Order  with  respect  to  which  it  appears  to  His  Majesty  ex- 
pedient that  the  Order  should  not  apply. 

(2)  The  Governor  in  Council  of   any  self-governing  dominion  to 
which  this  Act  extends  may,  as  respects  that  dominion,  make  the 
like  orders  as  under  this  Part  of  this  Act  His  Majesty  in  Council 
is   authorised  to  make  with  respect  to   His  Majesty's    dominions 
other  than  self-governing  dominions,    and   the   provisions  of   this 
Part  of   this    Act  shall,    with   the   necessary   modifications,    apply 
accordingly. 

(3)  Where  it  appears  to  His  Majesty  expedient  to    except  from 
the  provisions  of  any  order  any  part  of  his  dominions  not  being 
a  self-governing  dominion,  it  shall  be  lawful  for  His  Majesty  by 
the  same  or  any  other  Order  in  Council  to  declare  that  such  order 
and  this  Part  of  this  Act  shall  not,  and  the  same  shall  not,  apply  to 
such  part,  except  so  far  as  is  necessary  for  preventing  any  pre- 
judice to  any  rights  acquired  previously  to  the  date  of  such  Order. 

ABROGATION  OF  COMMON  LAW  RIGHTS. 

61.  No  person  .shall  be  entitled  to  copyright  or  any  similar 
right  in  any  literary,  dramatic,  musical,  or  artistic  work,  whether 
published  or  unpublished,  otherwise  than  under  and  in  accordance 
with  the  provisions  of  this  Act,  or  of  any  other  statutory  enact- 
ment for  the  time  being  in  force,  but  nothing  in  this  section  shall 
be  construed  as  abrogating  any  right  or  jurisdiction  to  restrain  a 
breach  of  trust  or  confidence. 
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PROVISIONS  AS  TO  ORDERS  IN  COUNCIL. 

32. — (1)  His  Majesty  in  Council  may  make  Orders  for  altering, 
revoking,  or  varying  any  Order  in  Council  made  under  this  Act, 
or  under  any  enactments  repealed  by  this  Act,  but  any  Order  made 
under  this  section  shall  not  affect  prejudicially  any  rights  or  in- 
terests acquired  or  accrued  at  the  date  when  the  Order  comes  into 
operation,  and  ,shall  provide  for  the  protection  of  such  rights  and 
interests. 

(2)  Every  Order  in  Council  made  under  this  Act  shall  be  pub- 
lished in  the  London  Gazette  and  shall  be  laid  before  both 
Houses  of  Parliament  as  soon  as  may  be  after  it  is  made,  and  shall 
have  effect  as  if  enacted  in  this  Act. 

INTERPRETATION. 
35. — (1)    In   this    Act,    unless   the    context  otherwise    requires — 

"Literary  work"  includes  maps,  charts,  plans,  tables,  and 
compilations ; 

"  Dramatic  work  "  includes  any  piece  for  recitation,  choreo- 
graphic work  or  entertainment  in  dumb  show,  the  scenic 
arrangement  or  acting  form  of  which  is  fixed  in  writing 
or  otherwise,  and  any  cinematograph  production  where 
the  arrangement  or  acting  form  or  the  combination  of 
incidents  represented  give  the  work  an  original 
character ; 

"  Artistic  work  "  includes  works  of  painting,  drawing,  sculp- 
ture and  artistic  craftsmanship,  and  architectural  works 
of  art  and  engravings  and  photographs ; 

"Work  of  sculpture"  includes  casts  and  models; 

"Architectural  work  of  art"  means  any  building  or  struc- 
ture having  an  artistic  character  or  design,  in  respect 
of  such  character  or  design,  or  any  model  for  such  build- 
ing or  structure,  provided  that  the  protection  afforded 
by  this  Act  shall  be  confined  to  the  artistic  character  and 
design,  and  shall  not  extend  to  processes  or  methods  of 
construction ; 

"  Engravings ;"  include  etchings,  lithographs,  wiood-cuts, 
prints,  and  other  similar  works,  ^not  being  photographs ; 

"  Photograph  "  includes  photo-lithograph  and  any  work  pro- 
duced by  any  process  analogous  to  photography ; 

"  Cinematograph  "  includes  any  work  produced  by  any  pro- 
cess analagous  to  cinematography; 

"  Collective  work  "  means — 

(a)  an   encyclopaedia,    dictionary,    year-book,    or    similar 
work; 
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(b)  a  newspaper,  review,  magazine,  or  similar  periodical ; 
and 

(c)  any    work     written    in    distinct   parts    by    different 
authors,  or   in   which   works    or  parts  of   works  of 
different  authors  are  incorporated  ; 

"  Infringing,"  when  applied  to  a  copy  of  a  work  in  which 
copyright  subsists,  means  any  copy,  including  any  colour- 
able imitation,  made,  or  imported  in  contravention  of  the 
provision  of  this  Act ; 

"Performance"  means  any  acoustic  representation  of  a  work 
and  any  visual  representation  of  any  dramatic  action  in 
a  work,  including  .such  a  representation  made  tby  means 
of  any  mechanical  instrument ; 

"  Delivery,"  in  relation  to  a  lecture,  includes  delivery  by 
means  of  any  mechanical  instrument ; 

"Plate  "  includes  any  stereotype  or  other  plate,  stone,  block, 
mould,  matrix,  transfer,  or  negative  used  or  intended 
to  be  used  for  printing  or  reproducing  copies  of  any  work, 
and  any  matrix  or  other  appliance  by  which  records, 
perforated  rolls,  or  other  contrivances  for  the  acoustic 
representation  of  the  work  are  or  are  intended  to  be 
made ; 

"Lecture"-  includes   address,  speech,   and    sermon; 

"  Self-governing  dominion  "  means  the  Dominion  of  Canada, 
the  Commonwealth  of  Australia,  the  Dominion  of  New 
Zealand,  the  Union  of  South  Africa,  and  Newfoundland. 

(2)  For  the  purposes  of  this  Act   (other  than  those  relating  to 
infringements   of  copyright),   a  work   shall  not  be   deemed   to  (be 
published  or  performed  in  public,  and  a  lecture  shall  not  be  deemed 
to  'be  delivered  in   public,  if    published,    performed   in  pu'blic,   or 
delivered  in  public,   without  the  consent  or  acquiescence  of    the 
author,  his  executors,  administrators,  or  assigns. 

(3)  For  the  purposes  of  this  Act,  a  work  shall  be  deemed  -to  be 
first    published    within   the  parts  of  His    Majesty's    dominions   to 
which  this  Act  extends,  notwithstanding  that  it  has  been  published 
simultaneously  in  some  other  place,  unless  the  publication  in  suph 
parts  of  His  Majesty's  dominions  as  aforesaid  is  colourable  only 
and  is  not  intended  to  satisfy  the  reasonable  requirements  of  the 
public,  and  a  work  shall  be  deemed  to  be  published  simultaneously 
in  two  places  if  the  time  between  the  publication  in  one  such  place 
and  the  publication  in  the  other  place  does  not  exceed  fourteen  days, 
or  such  longer  period  as  may,  for  the  time  being,  foe  fixed  by  Order 
in  Council. 
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(4)  Where,  in  the  case  of  an  unpublished  work,  the  making  of  a 
work  has  extended  over  a  considerable  period,  the  conditions  of  this 
Act  conferring  copyright  shall  be   deemed  to  have  been   complied 
with,  if  the  author  was,  during  any  substantial  part  of  that  period, 
a  British  subject  or  a  resident  within  the  parts  of  His  Majesty's 
dominions  to  which  this  Act  extends. 

(5)  For  the  .purposes  of  the  provisions  of  this  Act  as  to  residence, 
an  author  of  a  work  shall  be  deemed  to  be  a  resident  in  the  parts 
of    His  Majesty's  dominions  to  which  this  Act  extends  if   he  is 
domiciled  within  any  such  part. 

37.—(l)  This  Act  may  be  cited  as  the  Copyright  Act,  1911. 
(2)  This  Act  shall  come  into  operation — 

(a)  in  the  United  Kingdom,  on  the  first  day  of  July,  nineteen 

hundred  and  twelve  or  such  earlier  date  as  may  be  fixed 
by  Order  in  Council ; 

(b)  in  a  self-governing   dominion  to  which  this   Act  extends, 
at  such  date  >as  may  be  fixed  by  the  Legislature  of  that 
dominion ; 

(c)  in  the  Channel  Islands,  at  such  date  as  may  be  fixed  by  tho 

States  of  those  islands  respectively  j 

(d)  in  any  other  British  possession  to  which  this  Act  extends, 
on  the  proclamation  thereof  within  the  possession  by  the 
Governor. 


FIRST  SCHEDULE. 
EXISTING  RIGHTS. 

For  the  purposes  of,  this  Schedule  the  following  expressions, 
where  used  in  the  first  column  thereof,  have  the  following  mean- 
ings :— 

"  Copyright,"  in  the  case  of  a  work  which  accordingvto  the 
law  in  force  immediately  before  the  commencement  of  this 
Act  has  not  been  published  before  that  date  and  statutory 
copyright  wherein  depends  on  publication,  includes  the 
right  at  common  law  (if  any)  to  restrain  publication  or  other 
dealing  with  the  work ; 

"Performing  right,"  in  the  case  of  a  work  which  has  not  been 
performed  in  public  before  the  commencement  of  this  Act, 
includes  the  right  at  common  law  (if  any)  to  restrain  the 
performance  thereof  in  public. 


Existing  Right. 


Substituted  Right. 


(a)  In  the  case  of  Works  other  than  Dramatic  and  Musical  Works. 
Copyright.  |  Copyright  as  denned  by  this  Act. 

(b)  In  the  case  of  Musical  and  Dramatic  Works. 


Both  copyright  and  perform- 
ing right 

Copyright,  but  not  perform- 
ing right- 


Performing    right,   but   not 
copyright— 


Copyright  as  denned  by  this  Act. 

Copyright  as  defined  by  this  Act, 
except  the  sole  right  to  perform 
the  work  or  any  substantial  part 
thereof  in  public. 

The  sole  right  to  perform  the 
work  in  public,  but  none  of  the 
other  rights  comprised  in  copy- 
right as  defined  by  this  Act. 
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THE    COPYRIGHT    ACT,    1862. 

The  following  is  the  text  of  the  parte  of  the  Copyright  (Works 
of  Art)  Act  of  1862  left  tmrepealed  by  the  Copyright  Act,  1911  :— 

PENALTIES  ON  FRAUDULENT  PRODUCTIONS  AND  SALES. 

7.  No  person  shall  do  or  cause  to  be  done  any  or  either  of  the 
following  Acte  :  that  is  to  say  : — 

First,  no  person  shall  fraudulently  sign  or  otherwise  affix,  or 
fraudulently  cause  to  be  signed  or  otherwise  affixed  to  or  upon 
any  painting,  drawing,  or  photograph,  or  the  negative  thereof, 
any  name,  initials,  or  monogram  : 

vSecondly,  no  person  shall  fraudulently  sell,  publish,  exhibit,  or 
dispose  of,  or  offer  for  sale,  exhibition  or  distribution,  any 
painting,  drawing,  or  photograph,  or  negative  of  a  photograph, 
having  thereon  the  name,  initials,  or  monogram,  of  a  person  who 
did  not  execute  or  make  such  work  : 

Thirdly,  no  person1  shall  fraudulently  utter,  dispose,  or  put  off, 
or  cause  to  be  uttered,  or  disposed  of,  any  copy  or  colourable 
imitation  of  any  painting,  drawing,  or  photograph,  or  negative 
of  a  photograph,  whether  there  shall  be  subsisting  copyright 
therein  or  not,  as  having  been  made  or  executed  toy  the  author 
or  maker  of  the  original  work  from  which  such  copy  or  imita- 
tion shall  have  been  taken  : 

Fourthly,  where  the  author  or  maker  of  any  painting,  drawing, 
or  photograph,  or  negative  of  a  photograph,  made  either  before 
or  after  the  passing  of  this  Act,  shall  have  sold  or  otherwise 
parted  with  the  possession  of  such  work,  if  any  alteration  'be 
afterwards  made  therein  by  any  other  person,  by  addition  or 
otherwise,  no  .person  shall  be  at  liberty,  during  the  life  of  the 
author  or  maker  of  such  work,  without  his  consent,  to  make  or 
knowingly  to  sell  or  publish,  or  offer  for  sale,  such  work  or  any 
copies  of  such  work  so  altered  as  aforesaid,  or  of  any  part 
thereof,  as  or  for  the  unaltered  work  of  such  author  or  maker. 

PENALTIES. 

Every  offender  under  this  section  shall,  upon  conviction,  forfeit 
to  the  person  aggrieved  a  sum  not  exceeding  ten  pounds,  or  not 
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exceeding  double  the  full  price,  if  any,  at  which  all  such  copies, 
engravings,  imitations,  or  altered  works  sha'll  have  been  sold  or 
offered  for  sale  j  and  all  such  copies,  engravings,  or  imitations,  or 
altered  works  shall  be  forfeited  to  the  person,  or  the  assigns,  or 
legal  representatives  of  the  .person  whose  name,  initials,  or  mono- 
gram shall  be  so  fraudulently  signed  or  affixed  thereto,  or  to  whom 
such  spurious  or  aJtered  work  shall  be  so  fraudulently  or  falsely 
ascribed  as  aforesaid  :  Provided  always,  that  the  penalties  imposed 
by  this  section  shall  not  be  incurred  unless  the  person  whose  name, 
initials,  or  monogram  shall  be  so  fraudulently  signed  or  affixed,  or 
to  whom  such  spurious  or  altered  work  shall  be  so  fraudulently  or 
falsely  ascribed  as  aforesaid,  shall  have  been  living  at  or  within 
twenty  years  next  'before  the  time  when  the  offence  may  have  been 
committed* 

RECOVERY  OF  PECUNIARY  PENALTIES. 

8.  All  pecuniary  penalties  which  shall  be  incurred,  and  all  such 
unlawful  copies,  imitations,  and  all  other  effects  and  things  as  shall 
have  'been  forfeited  by  offenders,  pursuant  to  this  Act,  may  be  re- 
covered by  the  person  hereinbefore  empowered  to  recover  the  same 
respectively,  and  hereinafter  called  the  complainant  or  the  corn- 
pi  ainer,  as  follows  : — 

In  England  and  Ireland,  either  by  action  against  the  party 
offending  or  by  summary  proceeding  before  any  two  Justices 
having  jurisdiction  where  the  party  offending  resides  : 
In  Scotland,  by  action  before  the  Court  of  Session  in  ordinary 
form,  or  by  summary  action  before  the  Sheriff  of  the  County 
where  the  offence  may  be  committed  or  the  offender  resides, 
who,  upon  proof  of  the  offence  or  offences,  either  by  confession 
of  the  party  offending  or  by  the  oath  or  affirmation  of  one  or 
unore  credible  witnesses,  shall  convict  the  offender,  and  find 
him  liable  to  the  penalty  or  penalties  aforesaid,  as  also  in 
expenses ;  and  it  shall  ibe  lawful  for  the  .Sheriff,  in  pronouncing 
euch  judgment  for  the  penalty  or  penalties  and  costs,  to  insert 
in  such  judgment  a  warrant,  in  the  event  of  such  penalty  or 
penalties  and  costs  not  being  paid,  to  levy  and  recover  the 
amount  of  the  same  iby  poinding  :  Provided  always,  that  it  shall 
be  lawful  to  the  Sheriff,  in  the  event  of  his  dismissing  the  action 
and  assoilzieing  the  defender,  to  find  the  complainer  liable  in 
expenses,  and  any  judgment  as  to  be  pronounced  by  the  .Sheriff 
in  such  summary  application  .shall  be  final  and  conclusive,  and 
not  subject  to  review  by  advocation,  BUS  pension,  reduction,  or 
otherwise. 
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INDEX. 


Agreement,    form  of,    between   photographer   and  sitter,    as  to 

copyright,  22. 
Alteration    unauthorised     in     reproductions    of     photographs, 

etc.,  49. 

America,  law  of  copyright  in  photographs,  55. 
Architectural  works  (buildings)  may  be  photographed,  33. 

—  copyright  in,  62. 

Artistic  craftsmanship,  copyright  in  works  of,  62. 
Assignment  of  copyright  must  be  in  writing,  25. 
—  partial  as  to  purpose,  process  or  time,  27. 
Author  is  first   owner  of  copyright  unless  in  employment   or 

working  for  valuable  consideration,  15. 

-  of  photograph  under  1862  Act,  13,  16. 

—  of  photograph  is  owner  of  negative  at  time  of  taking,  15. 
Cinematograph  films,  copyright  in,  63. 

Colourable  imitation  Is  an  infringement,  31,  33. 
Colouring    of    monochrome   work   considered    as     an    "  altera- 
tion," 50. 

Common-law  rights  in  works,  abolished  by  1911  Act,  10. 
Copyright  and  sale  of  negative,  30. 

-  created  under  1862  Act,  duration  of,  12. 

—  definition,  9,  33. 

—  disposal  of,  in  part,  28. 

-  indestructible  under  1911  Act,  9. 

-  in  foreign  countries,  51. 

-  in  "  free-sitting  "  photographs,  21. 

—  in  non-photographic  works,  duration,  12. 

-  in  photographs,  duration,  11. 

-  in  photographs  from  surplus  negatives,  22. 

-  in  photographs  not  paid  for,  20. 

-  in  photographs  ordered  by  a  second  party,  23. 

—  marking  non-copyright  works  "  copyright,"  11. 
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Copyright,  none  in  particular  views  of  natural  scenes,  35. 

sole,  sub-divisions  of,  27. 

where  obtainable  under  1911  Act,  10. 

—  works,  no  necessity  to  mark  "copyright,"  11. 

Copyright  Act,  1911,  65. 

Abrogation  of  Common-law  rights,  78. 

Appeals  to  quarter  sessions,  71. 

Application  of  Act  to  British  dominions,  74. 

Application  to  Protectorates,  76. 

British  Possessions,  application  of  Part  II.  to,  78. 

Civil  remedies  for  infringement  of  copyright,  68. 

Exemption    of    innocent    inf ringer    from    liability    to    pay 
damages,  etc.,  69. 

Existing  rights,  81. 

Existing  works,  73. 

Extent  of  provisions  as  to  summary  remedies,  71. 

Importation  of  copies,  71. 

Infringement  of  copyright,  66. 

International  copyright,  77. 

Interpretation,  79. 

Legislative  powers  of  self-governing  dominions,  75. 

Limitation  of  actions,  70. 

Ownership  of  copyright,  etc.,  67. 

Penalties  for  dealing  with  infringing  copies,  etc.,  70. 

Power  of  legislatures  of  British  Possessions  to  pass  supple- 
mental legislation,  76. 

Provisions    as   to   design    registrable    (under    7    Edw.     7, 
c.  29),  72. 

Provisions  as  to  Orders  in  Council,  79. 

Provisions  as  to  photographs,  72. 

Restrictions  on  remedies  in  the  case  of  architecture,  69. 

Rights  of  owner  against  persons  possessing  or  dealing  with 
infringing  copies,  etc.,  69. 

Works  of  foreign  authors  first  published  in  parts  of  His 

Majesty's  dominions  to  which  Act  extends,  73. 
Copyright  Act,  1862,  parts  unrepealed  by  1911  Act,  83. 
Customs  officers,  infringing  copies  may  be  detained  by,  43. 
Date  of  "making"   a  photograph,  probably  date    of    develop- 
ment, 11. 
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Drawing,  reproduction  of  photograph  by,  is  infringement,  9. 

Employees,  copyright  in  photographs  taken  by,  16. 

Engravings,  duration  of  copyright  in,  12. 

Exhibition,  public,  by  way  of  trade,  is  infringement,  31,  34. 

Face,  individual  has  no  copyright  in  his  or  her,  14. 

False  name,  photographs  must  not  appear  under,  48. 

Fine  arts,  photography   classed  with,  except  as  'to   term   and 

author,  10. 

Fines  or  imprisonment  for  infringement,  40. 
Foreign  copyright,  51. 

France,  law  of  copyright  in  photographs,  54. 
Fraud,  etc.,  in  copyright,  48. 
Free-sitting  photographs,  copyright  in,  21. 
Germany,  law  of  copyright  in  photographs,  54. 
Good  consideration,  19. 
Importation,  infringement  of  copyright,  41. 
Infringer  is  exempt  on  proving  innocence,  39. 
Infringing  copies,  liability  in  selling,  41. 

may  be  detained  in  Customs,  43. 

plates,  etc.,  may  be  delivered  to  owner  of  copyright,  40. 

Infringement  of  copyright,  acts  which  are,  31. 
—  acts  which  are  not,  32. 

-  policy  in  dealing  with,  36. 

-  remedies  for,  38. 

-  usually  not  intentional,  36. 
International  copyright,  52. 
Imprisonment  or  fines  for  infringement,  40. 

License  (assignment)  may  be  partial  as  to  purpose,  process  or 
time,  27. 

—  implied  may  (presumably)  be  cancelled,  29. 

—  to  reproduce,  form  for,  28. 
Name,  false,  photographs  under,  48. 
Negative,  photographer's  right  to  custody  of,  44. 

—  sale  of,  as  regards  ownership  of  copyright,  30. 

-  sitter's  rights  in  use  of,  46. 
Old  masters,  copies  of,  34. 
Ordered,  meaning  of  in  1911  Act,  19. 
Ownership  of  copyright  by  author,  15. 

Painting,  reproduction  of  photograph  by,  is  infringement,  9 


Paintings,  duration  of  copyright  in,  12. 

—  modern,  copying,  35,  12. 

Parts  of  a  copyright  photograph  are  copyright,  34. 

Payment  for  photographs  not  necessary   to  vest  copyright   in 

sitter,  20. 

Permission  to  photograph  as  valuable  consideration,  17. 
Photographers'  rights  in  using  his  copyright  photographs,  14. 
Photographs,  free-sitting,  copyright  in,  21. 

—  from  surplus  negatives,  copyright  in,  22. 

—  not  paid  for,  copyright  in,  20. 

—  ordered  by  a  second  party,  copyright  in,  23. 
Press  photographs,  ownership  of  copyright  in,  23. 

Process  of  reproduction,  sub-division  of  copyright  according 
to,  27. 

Professional  Photographers'  Association  deals  with  cases  of 
copyright-infringement,  37. 

Public  place  or  building,  meaning  of,  63. 

Reduced-price  photographs,  copyright  in,  21. 

Registration  abolished  under  1911  Act,  11. 

Reproduction  of  a  work,  what  is  ?  33. 

Reversion  of  copyright  to  estate  of  (deceased)  first  author- 
owner,  25. 

Sale  of  copyright,  25. 

Sculpture,  copyright  in,  63. 

—  in  public  place  may  be  photographed,  33. 

Second  party,  copyright  in  photographs  taken  to  order  of,  23. 
Selling  infringing  copies,  liability  in,  41. 

Sitter  and  photographer  as  regards  exhibition  of  photographs, 
34. 

-  ownership  of  copyright  by,  21. 

—  rights  of,  in  use  of  negative,  46. 

Surplus  negatives,  copyright  in  photographs  from,  22. 
Term  of  copyright  created  under  1862  Act,  12. 

-  in  non-photographic  works,  12. 
•  —  in  photographs,  11. 
Union,  International  Copyright,  51. 
Valuable  consideration  and  "  free-sitting  "  portraits,  21. 
mental  test  for  receipt,  or  otherwise,  of,  21. 

—  —  what  is,  17. 
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COPYRIGHT    CASES. 


The  following  are  the  chief  copyright  cases.  The  number 
following  the  subject  of  the  case  indicates  the  page  of  this 
book :  the  reference  in  square  brackets  [  ]  is  to  the  "  Law 
Journal." 

Andrews  v.  Capper  (custody  of  negative),  44. 
Bolton  v.  Aldin  (copy  of  photograph),  33  [65  L.J.  (Q.B.),  120]. 
Boucas  v.  Cooke  (copyright  in  photographs  not  paid  for),  20 

[72  L.J.  (K.B.),  741]. 

Bowden  Bros.  v.  Lotinga  (cancelling  of  implied  licence),  29. 
Crooke  v.  Scots  Pictorial  Publishing  Co.   (copyright  in  photo- 
graphs ordered  by  second  party),  23. 
Dixon  v.  Ward  (custody  of  negative),  44. 
Ellis  v.  Marshall  (valuable  consideration),  17  [64  L.J.  (Q.B.), 

757]. 

Guggenheim  v.  Leng  and  Co.  (limited  assignment),  28. 
Harbord  v.  Brewer  and  Co.  (custody  of  negative),  44. 
Melville  v.    "Mirror    of    Life"    (valuable    consideration),    17 

[65  L.J.  (C.H.),  41]. 
Millar,  Gertie,  v.  postcard  publisher  (copyright  in  one's  face), 

14. 
Nottage  v.   Jackson  (author    of    a    photograph),   13  [52  L.J. 

(Q.B.),  760]. 
Pollard  v.   Photographic  Co.    (sitter's  right  in  negative),   46 

[58  L.J.  (C.H.),  251]. 
Rotary  Photographic  Co.  v.  Taber  Bas-Relief  Co.   (ownership 

of  negative),  45. 
Stackemann  v.    Paton  (valuable    consideration),   17    [75    L.J. 

(C.H.),  590]. 

Theobald  v.  Thomas  (custody  of  negative),  44. 
Walker  v.  "Awakening"  (liability  of  seller),  41. 
Woolf  and  Son  and  Schauer  v.  Wood  and  Rozelaar  (liability 

of  seller),  41, 
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([[  The  "British  Journal  of  Photography"  is 
acknowledged  to  be  the  most  influential  photo- 
graphic journal  in  the  world.  It  is  admitted  to  take 
the  premier  place,  not  by  virtue  of  age  only.  Though 
it  is  the  oldest — it  was  founded  in  1854 — it  has 
retained  its  strength  and  prestige  undiminished,  and 
to-day,  both  at  home  and  abroad,  is  looked  upon  as 
the  leading  organ  of  photographers — the  "  Times  of 
Photography,"  as  a  reviewer  has  termed  it. 

000 

J]I  The  reason  for  the  sustained  success  of  the 
"  British  Journal "  through  58  years  is  doubtless 
that  it  deals  primarily  with  the  technical  and  money - 
making  features  of  photography.  Its  news  of  the 
trade  and  its  records  of  progress  are  accepted  as  the 
standard  of  reference,  and  the  value  of  its  articles 
and  criticisms  is  endorsed  by  the  fact  that  it  is  the 
one  photographic  paper  which  the  majority  of  readers, 
societies,  libraries,  etc.,  preserve  and  bind. 

o         o         o 

SPECIMEN    COPY    UPON    REQUEST. 
000 

HENRY   GREENWOOD    &   CO., 

Proprietor*  and  Publishers, 

24,  Wellington  Street,  Strand,  London,  W.G. 

Telegrams:  "  Photometer,  London."  Telephone:  Gerrard  2722. 
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ADVICE 


re 


COPYRIGHT 


is  given  through  the  columns  of  "  The 
British  Journal  of  Photography." 
Address,  The  Editors,  24,  Wellington 
Street,  Strand,  London,  W.C. 


Che  British   Journal  of   [photography 

(Publishers  :  H.  Greenwood  &  Co.) 

Established  1854. 
Every  Friday  Morning.  Price  Two  Pence. 
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V 

Published  every  Friday.     Price  Twopence. 
000 

CHARGE    FGH    PREPAID    SMALL 
ADVERTISEMENTS. 

SITUATIONS  VACANT. 

ASSISTANTS  WANTING  SITUATIONS. 

PHOTO  BUSINESSES,  PREMISES  TO  BE  LET  OR 

SOLD. 

PARTNERSHIPS. 
SECOND-HAND  APPARATUS   FOR  SALE  AND 

WANTED— Private. 

SECOND-HAND  APPARATUS   FOR  SALE  AND 

WANTED— Trade. 
MISCELLANEOUS  TRADES— Sundry  Goods,  Papers 

and   Postcards,  Mounts,  Enlargements,  Retouching, 
Working-up,  etc. 

MISCELLANEOUS— Instruction,     Personal,     Enquiries, 
Specimens,    etc. 

Four    Lines    (average    7    words),    One    Shilling. 

Additional  Lines,   Sixpence   each. 
Minimum,  One  Shilling.     No  reduction  for  a  series. 
o        o        o 

Booklet,  and  Scale  of  Charges  for  Displayed  Advertise- 
ments, upon  application  to 

HENRY   GREENWOOD    &   CO., 

Proprietors  and  Publishers, 

24,  Wellington  Street,  Strand,  London,  W.G. 

Telegrams:  "Photometer,  London."  Telephone:  Gerrard  ayaa. 
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